NITLIELA OF TV" MARSHALL ISLANDS

7TT COVSTITUTIONAL REAULAR SRSSToN, 1924 21T MO, AQ

°
%) P §

?.L. 1076-32

AM ACT
An Act to consolidate. define and amend the Law of Fvidence.

AR OIT TNACTED BY TN WITLITLA OF TUF MARSVALT. TSLANDS:

1 | PART I

2 RFLEVANCY OF TACTS

3 CYAPTFR I

4 PRELIVIVMAPY

5 Section 1. Ffhort title and effective date.

A This Act mav be cited as the Fvidence Act 1996 and shall come

7 into effect on the date on which it becomes law,

o Tection 2. Apprlication.
¢ Trkis Act shall apply to all ijudicial nroceedincs in or hefore

10 anv court other than courts-martial, btut not to nroceedings hefore an

11 artitrator.

12 Cection 3, PRepeal.
13 All rules of evidence in anv written law so far as such rules

14 are inconsistent with anv of the nrovisions of this Act, are herehv
15 rerealed.

16 Section 4. TInterpretation.

17 Tn this Act. unless a contrary intention arnears from the
12 context, the following words and expressions are used in the followine
19 sense: -

20 "Fact’ means and includes --
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(2) anvthing, state of things or relation of things
capakle of *eine perceived hv the senses:
(b) anv mental condition of which anv nerson is
conscious.
J1lustrations
(a) That there are certain ohiects arranced
in a certain order in a certain nlace
is a fact.
(*} That a man heard or saw somethine is
a fact,
(¢} Thkat a man said certain vords is a fact:
{(d) * That a man holds a certain orinion, has
a certain intention, acts in rood faith
or fraudulentlv, or uses a narticular
word in a rarticular sense, or is or wvas
at a specified time conscious of a
narticular sensation, is a fact;
(e) That a2 man has a narticular reputation
is a fact.

"Relevant"”. One fact is said to ke relevant to another whten
the one is connected with the other in anv of the wavs
referred to in the nrovisiors of this Act relating to the
relevancy of facts.,

Facts in issue. Facts in issue’ means and includes -

anv facts from vhich, eitter hv themselves or in conprection

R %y
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1 with otber facts, the existence, non—existence, nature or
2 extent of anv right, liahility, or disakilitv. asserted or
3 denied in anv suit or »roceeding. necessarilv followe.
4 Explanation - "henever, under the nrovisions
5 of the law for the time heing in force relating
& to Civil FTrocedure, anv court records an issue
7 of fact, the fact to be asserted or denied, in
8 the answer to suchk issue, is a fact in Jssue.
o Illustrations.
10 A is accused of the murder of T. At his trial the
11 following facts mav he in issue: -
12 That A caused ?°'s death.
13 That A had received erave and sudden provacation
14 from ¥,
15 That A, at the time of deinc the act vhich
16 caused T's death, was hy reason of unsoundness
17 of mind, incapahle of lnowing its nature.
12 Document. “Doucment means any matter expressed or
19 described uron anv suhstance »v means of letters,
20 ficsures, or marks of by more than one of those means.
21 intended to he used, or whict mav e used, for the
22 purnose of recording that matter.
23 Tllustrations
24 A yritine is a document.
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Words printed, lithoorarhed., or photorranted are

documents.

A wmap or rlan is a document.

An inscrintion on a metal nlate or stone is a document.

A caricature fs a document.

Fvidence. Twidence means and includes -

(a) all statements which the court rermits or recuires
to te made hefore it v witnesses in relation to
matters of fact under ipcuirv: such statements are
called oral evidence:

(1)  all documents rroduced for the insrection of the
court- such documents are called documentary
evidence.

Proved. A fact is =aid to he rroved when, after considerinc
the matters hefore it. the court either helieves it to exist
or considers its existence so rrohable that a nrulent man
ought , under the circumstances of the rarticular case., to act
uron the sunposition that it exists.

Digproved. A fact is said to te disrroved vhen. after
considering the matters hefore it. the court either helieves
that it does not exist. or coneiders its non-existence so
nrobahle that a prudent man ousht. under the circumstances of
the narticular case, to act uron the sunrosition that it does

not exist,
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¥ot approved. A fact is said not to he rroved wvhen it is

neithrer rroved nor disproved.
fection 5.

(1) M™av nresume. %Whenever it is nrovided v this Act thrat
the court mav presume a fact, t mov either rerard such
fact as rroved, unless and until it is disproved. or mav
call for rroof of it.

(2) “hall nresume. "henever it is directed kv this Act that

““the court shall »resume a fact. it shall rerard cuch fact
as rroved unless and until it is disnroved.

{3) Conclusive proof. "hen one fact is declared hy this Act

to te conclusive rroof of another, the court shnll on
nroof of the one fact reprard the other as nroved, and
shall not allov evidence to Le given for the purpose of
disproving it.
CUAPTTR 17
OF TE RFELFVANCY OF FACTE,

e

fection 6. TFTvidence to he civen of facts in issue and relevant

facts.,

Fvidence may he given in anv suit or proceedine of the
existence of non-existence of everv fact in issue, and of such otter
facts as are hereinafter declared to he relevant and of no others.,

Fxnlanation. This Section shall not enahle anv rerson to

oive evidence of a fact vhich he is disentitled to nrove
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Section 7.

by anv provision of the law for the time heinz in force

relatine to Civil ‘rocedure,

(a)

()

Illustrations.

A is tried for thre murder of ® hv heating him
with a club withk the Intention of causing his
death. At A's trial the followine facts are
in issue: -

A's teatine ® with the cluh:

-

A's causing "'s death kv guch heating:

A ’s intention to cause T's death.
A, a nartv to a suit. does not comply with a
notice given hv ™, thte other rartv. te produce
for R's inspection a document referred to in
A's nleadings. This Sectior does not erable
A to put such document in evidence on tis
hehalf in such suit, otherwise than in

accordance with t"e conditiors rrescribted hv

the rules of Civil Trocedure.

Facts formine part of same transactior.

Tacts which thourh not in issue are so connected with a fact in
issue as to form part of the same transaction are relevant, whether they

at the same time and rlace or at different times and nrlaces.

Tllustrations.

(a) A is accused of the murder of ™ hv keatinr him,

~150.
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Section 2.

- (B)

()

(d)

'"Thatever was said or done hy A or ® or the
bystanders at the b“eatine, or so shortlv hefore or
after it as to form rart of tre transaction is a
relevant fact.

A is accused hv warine war acainst the Covernment of
the Renuhklic of the Marshall Tslands “v taline rart
in an armed insurrection in whic! rrorertv is
destroved. troons are attacled, and jails are trolen
open. The occurrence of threse facts ic relevant as
formines part of the peneral transactior, thouch A
mav not have hteen nresent at all of them.

A =zues ™ for a likel contained in a letter forming
nart of a corresnondence. Tetters hetween the
narties relatine to the sukiect out of which the
litel arose and forming »art of the corresnondence
in which it is contained are relevant facts- thouch
thev do not contain the litel itself.

The cuestion ig, whetber certain soods ordered from
® were delivered to A. Tre aoods were delivered to
several intermediate rersons successively. Tach

deliverv is a relevant fact.

Tacts which are the occasion, cause, or effect of

facts in issue.

Facts which are the occasion, cause. or effect, immediate or

otherwise, or relevant facts or facts in issue, or which constitute the

~1€0
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state of things under which they hannened, or which afforded an
opportunity for their occurrence or transaction, are relevant.
Illustrations.

(a) The question is, whether A robhed B, The facts
that shortlv Lefore tte robherv ® went to a
fair withk money in lis nossession, and that he
showed it. or mentioned the fact that be had it,
to third persons, are relevant,

(k) The question is. whether A murdered 7. Marks on
the oround, rroduced hv a strugele at or near the
rlace vhere the murder was committed., are relevant
facts.

(¢} The nuestion is, whet“er A roisoned ™, Thre state
of P's health refore the eymntoms ascribed to
poison, and hahits of ™, knovn to A. which
afforded an opportunity for the administration
of roison, are relevant facts.

Section 9.

(1) Motive or nreparation. Anv fact is relevant which shovs

or constitutes motive or nreparation for anv fact in issue or relevant
fact.

(2) Prrevious or suhsecuent conduct. The conduct of any

party, or of any agent to anv rarty to anv suit or »nroceedine in

reference to such suit or nroceeding or in reference to anv fact in

~161--
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issue therein or relevant thereto, and tte conduct of
offence against vhom is the suhject of anv proceeding
such conduct influences or is influenced Fv anv fact
relevant fact, and whether it was nrevious or subsecu
Fxplanation 1. - The word conduct” in this
include statements, unless those statements
exrlain acts other than statements., hut the
to affect the relevancv of statements under
of this Act.
Explanation 2. - "hen the conduct of anv re
any statement made to him or in his presenc
vhich affecte suct conduct, is relevant,
Tllustrations.

(a) A is tried for the murder of -,

anv person an

. is relevant, if
in dissue or

ent thereto.
“ection does not
accomnanv and
exrlanation is not

anvy other fection

rson is relevant,

e and hearing,

The facts that

™)

(c)

A murdered C. that % knew that A bhad murdered
C, and that ™ Fad tried to extort money from A
by threatenine to male bhis knowledee nullic.
are relevant.

A sues P uron an instrument for the navment of
money. I denies tre maline of thte instrument.
The fact that at the time when the instrument
ras alleged to »e made ™ reruired money for a
particular prurose is relevant.

A is tried for the murder of ™ hv poison, Thre

fact that hefore the death of ™., A nrocured
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(d)

(e)

(£)

poison similar to that which was administered

to ¥, is relevant.

The auestion is, vhether a certain document is the
vill of A. The facts that not lonz hefore the date
of tte alleced will A made incuirv into matters to
which the nrovisions of tte allered w11l relate,
that ke consulted lawvers in reference to malkins
the will, and that *e caused drafts of othrer wills
to be nrepared, of which he did not anrrove, are
relevant.

A is accused of a crime. The facts that either
tefore or at the time of , or after tke allesed
crime, A provided evidence which would tend to give
to the facts an anrearance favouratle to himself,
or that he destroved or concealed evidence, or
prevented the nresence or rrocured the ahsence

of persons who misht have heen vitnesses, or
suhorned rersons to give false evidence resrecting
it, are relevant.

The cuestion is, whether A rothed ™, The facts
that after > was rohhed C said in A’s nresence
"The nolice are coming to loo! for the man who
rohted ™", and that immediately afterwards A

ran avay, are relevant.

~1€3..
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Th cuestion is, whether A owee * &10 00N The
facts that A as'ed € to lend nim morey, and that

D said to € in A's rresence and hearing, T

advise vou not to trust A, for he owes ¥ &10 0007
and that A went awav vithout anv answer., are
relevant facts.

The auestion g, whether A committed 2 crime, The
fact that A abseconded after receiving a letter
warnine him that incuirv vas Yeins made for the
criminal, and the contents of the letter. are
relevant.

5 ds accused of a crime. Tle facts that after the
commission of the =2llered crime e alseconded, or
vas in roesessior of rronertv or the rroceeds of
the »rorerty accuired hv the crime, or attemnted
to conceal thinecg vhich were or micht bHave teen
used in committine it. are relevant.

The cuestion is vhetter A was ravighed, Thre

fact thnt shortlv asfter the alleced rare she made
a complaint relatine tothe crime, thecircumstances
under which and the terms in which the comnlaint
was made. are relevant, 7 oo #Tear

Tre fact that, without malkine a comrlaint., she said

that she tad heen ravichked dis not relevant as
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conduct under this Section. trourh it mav ke
relevant as a dyinc declaration under “ecction 31
“ubsection (1) or as corrotorative evidence
under fection 160,

(3} The ruestion is, whether A was rot~hed, That fact
that soon after the allesed rohl:erv he made a
comrlaint relating to the offence. thre circumstances
under v'iich and the terme in which the com-laint was
made . are relevant.

The fact that 'e said that te *ad heon rolhed,
witbout making anv comrlaint. s not relevant as
conduct under this “ection thouch it mavhe relevant
as a dvine declaration under fection 31 Subsgsection
(1), or as corrohroative evidence under “ection 160,

fection 10, TFacts necessarv to extlain or introduce relevant

facts,

Facts necessary to exrlain or introduce a fact in issue or
relevant fact. or which surrort or rebut an inference surrested tv a
fact in fssue or relevant fact. or whichk establish the idertity of
anvthine or person whose identitv is relevant, or fix the time or rlace
at which any fact in fssue or relevant fact hanpened. or which show the
relatior of parties »v whom such fact wag transacted, are relevant in =o
far as they are necessary for that rurrose.

Tllustrations.

(a) The nuestion #s. vhether a ~iven document is the
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(c)

will of A. The state of A's property and of his
family at the date of the allesed will mav he
relevant facts.

A sues " for a libel imputing discraceful conduct to

‘A, P affirms that the matter allepred to he

litellous is true.

The position and relations of the rarties at the
time when the likel was rublished mav he relevant
facts as introductory to the facts in issue. The
rarticulars of a disrute hetween A and ™ ahout a
matter unconnected with the lihel are irrelevant,
thoueh the fact that tlere was a disnute may te
relevant if it affected the relations hetween A and
12N
A is accused of a crime. The fact that soon after
the commission of the crime A a*rsconded from his
bouse, is relevant. under “ection ®, as conduct
subsequent to and affected bv facts in issue.

The fact that at the time when he left home he hrad
sudden and urcent tusiness at the nalce to which he
went, is relevant, as tending to exrlain the fact
that he left home suddenlv,

The details of the husiness on ~hich te left are not

relevant, excert in so far as thev are necessarv to

skow that t'e husiness was sudden and urgent.

C166.
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(d) A sues T for inducine C to hrea a contract of

(e)

Section 11.

service made hy him with A, C, on leaving A's
service savs to A, T am leavine vou hecause P has
made me a hetter offer’. This statement is a
relevant fact as explanatorv of C's conduct vhich
is relevant as a fact ir issue.

A, accused of treft, is seen to sive the stolen
rronerty to.?, vho is seen to cive it to A's wife,
T says. as he delivers it, A save vou are to hide
this . T's statement is relevant, as exrlanatorv of
a fact vhich is nart of the transaction.

A is tried for riot. and is rroved to have marched
at the head of a2 mob. The cries of the mob are
relevant as exvlanatorv of the nature of the

transaction.

Things said or done v conarirators in reference to

common intention.

"here there is reasonatle rround to helieve that two or more
persons have conspired tosetter to commit an offence or an actionable
wrono anvthing said. done, or written bv anv one of such nersons in
reference to their common intention. after the time when such irntention
was first entertained hw anv one of thtem, is a relevart fact as acainst
each of the nersons helieved to bhe consririne, as well for the purrose
of rroving the existence of the conspiracy as for the purpose of showinc

that anv such person was a rartv to it.
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Illustration.
Peasonahle around exists for telievin~ that A has ioined
in a consriracy to wase war acainegt tle Coverrment of the
Penutlic of the Yarshall Islands. The facts that ®
rrocured arms in the mited Ctates for tre purnose of thre
consniracv, € collected morev in Twaialein for a lile
okiect, N rersuaded nersons to ioin the consriracv in
Maturo, ¥ rubklished vritines advocatine the ohiect in
view in Jaluit, and T transmitted from Theve to ¢ in “il4
the money whichk ¢ had collected in "waialein. and the
contents of a letter written hv ™ oivinc an account of
the consniracv. are each relevant, toth to rrove thre
existence of the consriracy and to nrove A's comnlicity
in it, althourh he mav have *een irnorart of all of them.
and althouch the nersons hv whom thev were dore were

strancers to him, and althouch thev mav have taken nrlace

refore he joined the consriracv or after he left it.

“ection 12. Tacts not otherwise relevant.

Facts not othervise relevant are relevant

(a) if thev are inconsistent with anv fact in issue or
relevant fact or

(b} if by themselves or in connection with other facts
thev make the existence or non existence of anv
fact in issue or relevant fact hirhlv nrohakle

or imnrohkable,

-1c¢-
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Illustrations.

(a) The cuestion is rvlrether A cormitte? a crime
at Maijuro on a certalin dav. The fact that on
that dav he was in Twaialein ir relevant.

The fact that near the time when tte crime was

committed A was at a distance from the nlace
i : vhere it wvas committed, whrichk would render it

hiohlv dimnrohahle. thourh not imnossihle.

that he committed it, is relevant.

(*) The cuestion Is. whether A cormitted a crime.
The circumstances are such that the crime must
have heen committed either v A T € or D,

Fverv fact which shows that the crime ceould

have been committed hv no one else, and that

it vas not committed either hw M, C or ., is
relevant.

Cection 13. Suits for darares.

Tn suits in which damares are claimed . anv fact vhich will
enable the court to determine the amount of damaces which ousht to he
awvarded is relevent.

“ection 14, Tacts relevant when right or custom is in question.

‘There the ruestion is as to tre existence of anv rinht or

custom the following facts are relevant: -
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(a) anv transaction I'v whick the risht or custom in

asserted., or denied, or whick was incorsistent with
its existence
(%) particular instances in which the rieht or custom
was claimed  recorcnized or exercised or in which its
exercise was disruted asserted, or derarted from.
Tllustration,
The cuestion is, vhether A bas a richt to a fisherv,
A deed conferrine the fishterv on A's ancestors, a
mortoace of the fisherv v A's father, a suksecuent
crant of the fisherv irreconcilakle with t*e mortrace,
narticular instances in whick the exercise of the richt
vas stonped hv A's neishbours, are relevant facts.

Section 15. TFacts showing existence of state of mind or of Fodv,

or hodily feeling,

Facts shoving the existence of anv state of mind - such as
intention . Vnowledae, cocd faith, neglicence, rashness, 111-will or cood
will towards any particular person. or shovinc tle existence of anv
state of hodv or bodilv feeling - are relevant. wvren the existence of
any such state of mind, or hodv or hodilv feelirg is in issue or
relevant.

Fxrlanation 1. - A fact relevant as showing the existence of a

relevant state of mind must chov that tre state of mind

~170-
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exists, not senerally, hut in reference to the particular
matter in cuestion.
Explanation 2. - “ut where, upon the trial of a rerson accused
of an offence., the rrevious commission hv the accused of an
offence is relevant within the meaninc of this “ection, the
rrevious conviction of such nerson shall also he a relevant
fact.

Tllustrations.

(2) A is accused of receivine stolen soods Ynowine them
to he stolen. Tt is prroved that he was in
rossession of a rarticular stolen article,

The fact that at the same time he was in nossession
of manv other stolen articles is relevant., as
tendine to show that he lnew each and all of the
articles of which he was in nossession to te stolen.

(b} A is accused of fraudulentlv delivering to another
rerson a counterfeit ccoin which. at the time vhen he
delivered it, te knew to he counterfeit,

The fact that at the time of its deliverv A was
roscessed of a number of other rieces of counterfeit
coin is relevant.

The fact that A has heen rreviouslv convicted of
delivering to another rerson as senuine a

counterfeit coin knowine it to be counterfeit is

relevant.
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A sues " for damage done hv a dos of "'g which P
I'nevr to be ferocious. The facts that the dos tad
rreviously bitten ¥. ¥ and 7- and ttat thev had made
comnlaints to 2 ‘are relevart.

Tre cuestion is vhether A, the accertor of a hill
of exchanee, hnew that the name of the ravee was
fictitious. The fact thrat A had accented other
tills dravn in the same manner hefore they could
have hteen transmitted to tim hv the ravee 1f the
ravee had heen a feal persbns is relevant. as
showine that A lnew that the ravee was a fictitious
Nerson.

shin

fde

A is accused of defaming ™ hv nubl an

-]

imputation intended to harm the reputation of 7.
The fact of previous rublications v A resnectine T,
showing i1ll-will on the rart A towards ™, is
relevant, as nrovine A's intention to harm RB's
reputation bv the rarticular rutlication in
cuestion.

The fact trat tbere was no rrevious ruarrel hetween
A and , and that A rereated the matter comnlained
of as te heard it, are relevant, as showing that A

id not intend to harm the reputation of R,

.172-
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(h)

A is sued by T for fraudulentlv representing to B
that C was solvent, wherehv P. heine induced to
trust €, vho was insolvent, suffered loss. The fact
that at the time when 2 rerresented N to »e solvent.
C was supnosed to re solvent hv tis neiphhours and
by rersons dealing with him.  is relevant, as showing
that A made the rerresertation in pood faith.

A is sued *v ™ for the price of worl: done unon a

< house of which A is owmer, hv order of €. a

contractor. A’'s defence is that ™'s contract was
with €. The fact that A paid € for the wor' in
question is relevant as provine that A did in oood
faith make over to C tre manacement of thte worl in
cuestion. so that C was in a rosition to contract
with © or C's ovm account. ard not as acent for A.

A is accused of the emhezzlement of rrorertv which
he has found. and the cuestion is whetrker, vhen he
converted it to his own use, he helieved in zood
faittk that the real owner could not *e found. The
fact that nuhlic notice of the loss of the prorertv
had heen ~iven in the rlace where A was is relevant,
as showing that A did not in cood faith helieve that
the real owvner of the nronertv could not te found.

The fact that A 'new. or tad reason to helieve, that
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the notice was ~iven fraudulentliv tv . who *ad
keard of the loss of the nrorertv an? wiched to set
ur a false claim to it, is relevant as showine that
the fact that A tnew of the notice did not disprove
A's eood faith.,

A is charced with shootine at B with intent to ki1l
him. In order to show A’s intent, the fact of A
having previouslvy shot at ™ mav »e rroved.

A is charced with cending threatenin~ letters to 7.
Trreatening letters rreviouslv sent *+ A to ™ mav ke
nroved as showine the intention of thre letters.

The question is, vhether A has heen ouiltv of
crueltv towvards ¥, hi

Txnressions of their feeline towards each other
shortlv hefore or after the alleced crueltv are
relevant facts.

The cuestion is vwhether A’s death was caused hv
roison.

“tatements made hv A durine his illness as to his
evmprtoms are relevant facts.

The question is, what was the state of A's health at
tte time when arn insurance on bis life was effected.

“tatements made v A as to the state of his health

at or near the time in cuestion are relevant facts.

w17l
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(n) A sues ¥ for neplicence in nroviding him with a
carriare for Iire not reasonahlv fit for use,
whereby A vas iniured.

Tre fact that "'s attention was dravm on other
occasions to tre defect of that narticular carriace
is relevant.

The fact that © was hahituallv neelicent about the
carriares vhich he let to hire is irrelevant.

(o) A is tried for the murder of ™ »v intentionallv
shootins him dead.

The fact that A on other occasions shot at U is
relevant as showine his intention to shoot ™,

The fact that A was in the hahit of shooting at
reorle with intent to murder them is irrelevant.

(r) A is tried for a crime.

The fact that he said somethine indicatine an
intention to commit that crime is relevant.

The fact trat he said somethine indicating a general
disposition to commit crimes of that class is
irrelevant.

Tection 16, Facte bearing on cuestion vhether act was accidental

or intentional.

Then there is a nuestion vhether an act was accidental or

intentional or done with a rarticular tnowledce or intention,6 tte fact

~175-
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that such act formed nart of a series of similar occurrences, in eac™ of

vhich the rerson doinc the act was concerned. is relevant.

(a)

)

(<)

Tllustrations.

A dis accused of hurnine dewn bhis bouse in order to
ohtain money for which it is insured.

The facts that A lived in several houses
successivelv. eac™ of which ke insured. in each of
vhich a fire occurred, and after each of whick fires
A received pavment from a different insurance office
are relevant as tendino to show that the fires wvere
not accidental,

A is emploved to receive monev from the Jdehtors of
*, Tt is A's dutv to make entries in a hool showing
the amounts received hy him, Tle males an entrv
showine that on a rarticular occasion he received
less trhan he actuallv did receive.

The auestion is. whether thig nrarticular entrv tas
accidental or intentional.

The fact that otmer entries made hv A in the came
hool- are false. and that tbe false entrv is in each
case in favour of A& are relevant.

A is accused of fraudulentlv deliveriné to ¥ a
counterfeit dollar.

Thte auestion is, whetter the deliverv of the dollar

wvas accidental.
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1 The facts that soon hefore or soor after the

2 delivery to U, A delivered courterfeit dollars to (.
3 D and 7, are relevant as showinn that the delivery
4 to © was not accidental.

5 Section 17. TFxistence of course of husiness., whken relevant.

13

Men there is a ruestion vhether a rarticular act was done.

7 the existence of anv course of lusiness accordine to vhich it naturally

2 would bhave teen done, is a relevant fact.

o Tllustrations.
10 : - (a) The cuestion is whether a particular letter was
11 disratched.

12 The facts that it was the ordinarv course of
13 business for all letters rut in a certain nlace to
14 ke carried to the rost and that that rarticular
15 letter was put in that rlace. are relevant,

16 (h) The cauestion is., wvhether a particular letter

17 reached A.

13 The facts that it was rosted in Adue course and was
12 not returned throush the dead letter office are

20 relevant,

21 ADMISSIONS AND CONFESSIONS.

22 “%ection 18. Admissions defined.

23 (1) An admission is a statement, oral or documentarv, which

24  suegests any inference as to anv fact in issue or relevant fact and
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wvhich is made Ly anv of tre rersons and under the circunstances
hereinafter mentioned.

(2) Cornfession defined.

A confession is an admission made at anv time “v a rerson

accused of an offence stating or suecpesting the inference that he

committed that offence.

fection 19.

(1) Admission by nartv to rroceedinc, or his acents

“tatements made by a partv to the proceedin~., or bv an
arent to anv such nartv. whom the court recards under the circumstances
of the case. as expressly or imrliedly authorized hv him to malke them,
are admissions.

(2) by suitor in rerregentative caracitv:

Ttatements made bv narties to suits suing or heine sued
in a rerresentative choracter are not admissions, unless they were made
while tte nartv makine them held that character.

(3) by nartv interested in suhiect -matter:

“tatements made hy -

(2) rersons vho ''ave anv nrorrietarv or rnecunfarv
interest in the subiect-matter of the rroceedirg,
and who make the statements in their character of
rersons so interested: or

{1} persons from whom the narties to the suit have
derived this interest in the suhiect matter of the

suit,
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are admigsions if thev are made durine the continuance of the interest
of tle rerson making the statements.

“ection 27. Admissions by persons whose position must he proved

as arainst rartv to suit.

Statements made bv nersons whose rosition or liahility it is
necessary to nrove as arainst anv partv to the suit are admissions i€
such statements would he relevant as arainst such rersons in relation to
such position or liahility in a suit ‘rouckt by or against them and if

they are made vhilst the person malkino them occunies such nosition or fs

subhiect to such liakilitv.

Illustrations.
A undertales to collect rents for 7.
sues A for not collecting rent due from € to ™.
A denies that rent was due from € to T.
A statement hv C thkat he owed P rent is an admission and
is a relevant fact as acainst A if A denies that C did

owe rent to .

Section 21. Admissions bhv rersons exrresslv referred to bv party

to suit.
Ctatements made kv persons to whom a rartv to the suit has
expresslv referred for information in reference to a matter in disnute.
are admissions.

Tllustration.

™

The auestion is, vhether a rorse seld kv A to 7 is sound .

-7
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A says to B "Go and ask C: C knows all akout it . C's statement is an
admission.

Section 22. Proof of admissions srainst rerson maling them or his

representative in interest.

Admissions are relevart and mav he rroved as against the
person who makes them. or his reprresentative in interest, tut trev
carnot %g 1rroved bv or on hehalf of the nerson vho males t'em or v his
representative ifz.interest9 except in the followvine cases:

(a) an admission mav te proved hv or or kehalf of the
person makine it when it is of such a nature that,
if the person making it were dead, it would bhe
relevant as hetween third rersons under Section 31:

(k) an admission mav he nroved hv or on hehalf of thre
person maline it vhen it consiste of a statement

~of the existence of anv state of mind or hody.
relevant or in issue, made at or ahout tlre time
when such state of mind or hodv existed. and is
accommanied by conduct rendering its falsebood
imnrobahble-

(¢) an admission mav he proved bv or on kehalf of the
person making it if it is relevant otherwise ttan

as an admission.

Illustrations.
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The cuestion hetween A and is, vhether a certain

N
i
jwdo

dee?l is or is rot foreed, A affirms that it ig
cenuine., T that it is forred.

A mav nrove a statement bv 7 that the eed is
cenuine, and 7 mav rrove 2 statement kv A that the
deed is foreed hut A cannot nrove a staterent by

™

himgelf that the deed is sepruine nor can prove 2
statement by himself that the deed is foreed,

A, the cantain of a shir, is trie? for castinc her
svay, Tvidence is civen to show that the ghin was
tatern out of her nrorer course.

A nroduces a hool: Lert kv him drn the ordinarv course
of his husinegs. shorinc ohgervations alleced to
have heen taen hv him from dav to dav and

nroner coursc, A mav nrove these statements
hecause thev would ke admissihle hetween third

rarties if he were dead under fection 31 “uhgection

(2

Nast

C is accused of a crime committed hv him at Treve,
"o nroduces a letter written v himself and dater
at “a‘turo on that ‘lay and hearinc the Maiuro

nostmarl of that rdav,

wde
A

The statement in the date of the letter
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1 admissihle Fecause if A vere dead it would be

2 ~ admissible under Tection 31 “ul'section (2).

3 (d) A is accused of receiving stolen ¢oods lnowine
4 them to ke stolen.

5 e offers to nrove that he refused to =ell them
£ telow their value,

7 A mav rrove these statements thourh they are
a admissions, hecause they are exrlanatorv of conduct

2 A » influenced *v facts in issue.

10 (e) A is accused of fraudulently ‘aving in 'is

11 possession a counterfeit coin. which ke 'new to te
12 counterfeit.

13 e offers to nrove thrat te asled a slillful person
14 to examine the coin. as be dourted rretter it was

15 counterfeit or not and that that nersnn examined it
1n and told him it was genuine.

17 A may rrove these facts for the reason stated in thre
17 last precedin~ illustration.

12 fection 23. Televancy of oral admissions as to cortents of

20 documents.

21 Nral admissions as to tre contents of a document are not

22 relevant wunless and until thre rartv rropeosin~ to nrove them shows that
23 he is entitled to cive secondarv evidence of the contents of such
24 documents under the rules tereinafter contained  or unless the

25 cenuineness of a document nroduced is irn cuestion,

~123..
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Section 24. Relevancy of admissions in civil cases.

Tn civil cases no afmigcsion is relevant i€ it is made eitler
uron an express condition ttat evidence of it is not to he oiven. or
under circumstances from vhich the court cen infer that the narties
agreed tocether that evidence of it should not he eoiven,

Txplanation. - “lothing in this Tection shall ke construed to
exennt anv attorney- at-lav from civine evidence of anv matter of which
he mav te comrelled to rive evidence under Section 131.

Section 25. Relevancv of confescion,

A confession made v 2n accused nerson is irrelevant in a
criminal nroceedin~ if the malines of the confescion arnears to the court
to have heen caused by arv inducement threat, or rronfse havins
reference to the charse acainst the accused nerson rroceedinc from a
rerson in authority. or proceedin” from another rerson in the nresence
of a person in authoritv and witt his sanction, and which inducement,
trreat or nromise is sufficient in the oninion of the court to rive the
accused person grounds, which would arrear to him reasonahle for
suprosing that v maling it he would cain anv advantase or avoid anv
evil of a termoral nature in reference to the nroceedines acainst him,

fection 26. Txcertion.

Yotwithstanding tre provisions of fection 25. when anv fact is
derosed to as discovered in conseruence of informztion received from a
rerson accuses of arv offerce vhile such nersor vas in tle custndv or in

the rresence of a nperson in authoritv. sc much of such information.
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vwhether it amounts to a confession or rot suct as ie referred to in that

Section, as relates distinctlv to the fact thererv Aiscovered may he
proved: provided, however. that no infererce of ~uilt shkall ke drawm
agains the accused rerson from such information.

fection 27. Confession made after removal of imnression caused bv

inducement threat or »romise,.

If such a confescion as is referred to in Tection 2% is made
after the imnression caused by any such inducement . threat or nromise
tas, in the orinion of the court, heen fullv remove’ it s relevant,

Section 28. Confession otherwise relevant not to hecome irrelevant

because of rromise etc.

Tf such a confession 7s otlrervise welevant, it does not Fecone
irrelevant merelv because it vas made under a rnromise of secrecv or in
consecuence of a decertion nracticed orn the accused nrerson for thre
purnose of ohtainine it. or when he wage Jrunl, or hecause it vas made ip
answer to questiors which he need not have answered, vhatever mav ave
Leen the form of those cuestions.

fection 29, Confession of co-accused.

"Trere more rersons than one are leine tried jointlv for the
same offence. and a confessicn made hv one of such nersons affectinc
himself and some other of such persons is proved, the court shall not
tale into consideration such confession as acainst such other nerson.

Txrlanation. - "0ffence’ as used in this Tection includes tte

abetment of or attemnt to commit the offence.
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Tllustratior.
A and ® are jointlv tried for the murder of €, 7Tt is

Tty

proved that A caid and T murdered 07, The court stall

not consider the effect of this confession as acainst »,

fectior 30. Admissions not conclusive rroof.

Admissions are not conclusive »roof of the matters admitted,
but they mav orerate as estonrels under the rrovisions tereinafter
contained,

ATATTMENTS RV PFROGITC THIN CAMIIOT 7F CATTFN AS WITNEES,
Tection 31.

“tatements, written or verhkal of relevant facts made *v a
person who is dead, or who cannot he found, or vho has tecome incanabhle
of ¢iving evidence, or vhose attendance cannot he rrocured without an
amount of delav or exnense which, under the circumetances of the case,
appears to the court unreasonahle, are themselves relevant facts in the
followine cases: -

{1) T"Then it relates to cause of death:

ren the statement is made kv a person 2s to the cause of
his death, or as to anv of the circumstances of tre transaction vhich
resulted in »is death, in cases in which the cause of that nerson’s
death comes into ouegtion°

“uch statements are relevant whether the rerson who made
them was or 1as not, at the time when threy were made. under exrectation
of death. and vhatever the nature of the proceedings in which the cause

of his death comes into cuestion.
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1 (2) or is made in course of husgiress;

2 "her the statement was made ty such nerson in the

3 ordinary course of husiness and in narticular vhen it consists of anv
4 entrv or memorandum made hy him in hooks Y%ept in the ordinarv course of
5  husiress or in the discharece of professional dutv: or of an

¢ aclknowvledrment wvritten or siened hv him of the receint of money, coods,

7 securities or propertv of anv tind or of a document used in commerce

8  written or sirned by him., or of the date of a letter or othler document
©  usuallv dated. written, or siened bv him.

10 (3) or against interest of maker:

11 Then the statement is acainst the pecuniarv of

12  proprietarv interest of the rerson maling it, or when if true it would
13  expose him or would have exposed him to a criminal prosecution or to a

14 suit for damaces.

15 (4) or gives opinion as to puklic right or custom or matters
16 of ceneral interest-
17 hen the statement cives the oninion of anv such nerson

12  as to the existence of anv ruklic right or custom or matter of nuhlic or
1° ceneral interest., of the existence of vhick. if it existed. he would
0 have been likelv to he awvare. and when sucl statement was made hefore

21 anv controversy as to such richt. custom or matter had arisen.

22 (5) or relates to existence of relationghin:
23 "»en the statement relates to the existerce of anv

24 relationship by blood, marriace, or adontion hetween nersors as to vhose
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relationshin bv hlood, marriase, or adortior.the rerseon malinc the
statement had special means of lnowledre, and when the statement was
made before the question in disrute was raised.

“(6) or is.made in will or deed velating to familv affairs:

"Then the statement relates to the existence of any
relationshir by hlood, marriace, or adortion hetween nerson deceased,
and is made 4in anv will or deed relatin~ to tre affairs of the familv to
vhichk anv such deceased nerson helonced; or in anv familv pedioree. or
upon anv tomhstone, familv rortrait. or other thine on which such
statements are usually made, and when such statement was made before the
ocuestion in disrute was raised.

(7) or in document relatinc to the transaction mentioned in

Cection 14(a)-

"hen the statement is contained in anv deed or will. or
other document which relates to anv such transaction as is mentioned in
Section 14 parasraph (a).

(?) or is made by several nersons and exnresses feelincos

relevant to matter in auestion;

*en the statement was made tv a numher of persons and
expressed feelinss or impressions on their part relevant to the matter
in cuestion.

Illustrations.

(a) The ruestior is. whether A was murdered hv 7. or

vhether A died of injuries received in a transaction
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in the course of whkich she was revished,

The nuestion is tvrether she was ravished v 7 or
The nuestion is. whether A was ¥illed kv ™ under
such circumstances that a suit would ldie arainst T
v A's vidow.,

“tatements made hv A as to Pis or her deat?
referrine resnectivelv to the murder, then rare, and
the actionatle wrone under consideration, are
relevant facts.

The cuestion is as to the date of A's hirth,

An entry in the diarv of a deceased surceon
recularlv kent in the course of his rusiness,
statine that, on a ~iven dav, he attended A's mother
delivered her of 2 son. is a relevant fact.

The ruestion is. whether # was in Maiurc on a given
dav,

A statement in the diarv of a deceaserd
attorney—-at-lav, recularlv tert in tte course of
tusiness that. on a eiven dav., the attorney-at-law
attended A, at a rlace mentioned. in MMaiuro. for thre
rurnose of conferrine with him upon specified
husiness. is a relevant fact.

The auestion is. whether a shin gailed from Maiuro

harbour on a «eiven Zay.

~-193.
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1 A letter written bv a deceased member of the
2 merchant's firm bv whichk the shin was chartered to
3 4 their correspondents in New York to whom the carfo
4 was consigned, stating that tre shir sailed on a
5 ~ eiven day from Maiuro tarhour, is a relevant fact.
6 {e) The cuestion is, whether rent was naid to A for
7 certain land.
8 ‘A letter from A's deceased arent to ™ saving that he
o ' bad received the rent on A’s account and held it at
10 A’s orders, is a relevant fact.
11 (f) The cuestion is, whether A and ™ were lerally
12 married,
13 The statement of a deceased clargyman that he
14 B married them under sucht circumstances that the
15 celehration would ke a crime is relevant,
16 ' (¢g) The nuestion is, whether A, who cannot he found.
17 wrote a letter on a certain day,.
18 The fact that a letter vritten »v him is dated on
19 ' that dav is relevant.
26 (h) The cuestion is. what was the cause of the wrecl of
21 o a shin,
22 : A rrotest made hv the cartain, vhose attendance
23 ' cannot he procured; is a relevant fact.
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(m)

The auestion is whether a civen road is a nuhlic
vav.,

A statement hv. A, a deceased pAlah of the village
that the road was ruhlic is 2 relevant fact.

The cuestion is. what was tre nrice of grain on a
certain dav in a rarticular martet.

A statement of the rrice made btv a deceased hroler
in the ordinarv course of husiness is a relevant
fact.

The cuestion is. vhether A, who is dead. was the
father of N.

A statement v A that T was *is son is a relevant
fact.

The cuestion is. what was the date of the birth
of A.

A letter from A's deceased father to a friend
announcine the birt: of A on a given date is a
relevant fact.

The cquestion is. whether and when, A and T were
married.

An entrv In a memorandum hoo! v C, the deceased
father of ™, of his daurhter’s marriace with A on a

~iven date, is a relevant fact.
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(n) A sues T for a libel exrressed in a printed

caricature exrosed in a shop windov, The question

is as to the similarity of the caricature and its

lihellous clarter.

The remarks of a crowd of snectators on these noints

may he nroved.

fection 32. Relevancy of evidence oiven in former iudicial

proceedings.

fividence given by a witness in a tudicial nroceedine, or

before anv person authorized v law to take it, is relevant, for the

nurpose of proving, in a subsecuent judicial

letter stace of the same judicial rroceeding .

vhich it sﬁate9> when thbe witness is dé;& or
incarakle of giving evidence} or is bepﬁwﬁut
rartv, or if his presence cannot he obtéined
or expense which, under the circumstanceérbf
considers unreasonable.

"rovided -

nroceeding. or in a

the truth of the facts
caﬁnot he found, or is
of the wav hy the adverse
without an amount of delav

the case, the court

(a) that thre prroceeding was hetween the same narties or their

renresentatives in interest:

(») that the adverse partv in the first proceedin~ had the

rirsht and onportunity to cross-examine:

(¢) that the cuestions in issue were substantiallv tte same

in the first as in the second

4191~

proceeding.,
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Explanatiov. ~ A criminal trial or inauirv shall be deemed to
he a nroceeding btetwveer the nrosecutor and the accused within
the meaning of this fection.

STATFMENTS MADF UNDTR CPECIAL CIRCIMETAMCES,

“ection 33. Entries in bhools of account when relevant,

"ntries in books of account? recularlv Fent in the course of
business, are relev{an{tv9 whenever they refer to a matter into which the
court has to inguire. hut suc! statements shall not alone ke sufficient
evidence to char~e anvy person with liability.

I1lustration.
A sues * for £1,000 and shows entries in his account
hool's showinz * to he indebted to tim to this amount.

The entries are relevant . hut are not sufficient without

other evidence to »nrove the deht.

fection 34. TYntries in public records made in performance of dutv

enioined hv law, vhen relevantf
An entry in anv nuklic or other official hool, recister, or
record, stating a fact in issue or relevant fact, and made bv a nuﬁlic
servant in the discharre of his official dutv, or hv any other person in
rerformance of a dutv esnecially enioined bv the law of the country in
wvhich such hook, register, or record is kept, is itself a relevant fact.

Section 35. Maps, charts and plans. vhen relevant,

Statements of facts in issue or relevant facts, made in

nublished mars or charts renerallv offered for ruhblic sale. or in mars

-102..
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or rtlans made under the authority of the Covernment, as toc matters
usually represented or stated in such mans charts or nlans, are
themselves relevant facts.

Section 36, Statements as to fact of npublic nature contained

in anv Inited ftates Act, enactment or notification,

when relevant,

Then the court has to form an orinion as to the existerce of
anvy fact of a puhlic nature, anv statement of it made in a recital
contained in any Act of the Consress of the nited ftates of AMmerica. or
in anv enactment, or in any nroclamation or notification of the
Covernments of the United Ttates of America, Tederated States of
Micronesia or Telau. anpearing in anv official puhlication. is a
relevant fact.

Section -37. Statement in law books, when relevant.

Then the court has to form an orinion as to a law of anv

h)

country, any statement of such law contained in a hool: purporting to e

‘printed or nublished under the authority of the Covermment of such

country, and to contain anv such laws, and apv rerort of a ruling of tte
courts of such country contained in a tool rurportine to he a renort of
such rulinegs. is relevant.

HOPTMIICH OF A STATEMENT IS8 TO TF TROVED,

fection 3%, 'hat evidence to he riven when statement forms rart

of a conversation. document, hool, or series of

letters or papers.

193
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"™Men anv statement of which evidence is given forms part of a
lonzer statement, or of a conversation. or part of an isolated document,
or is contained in a document which forms rart of a hool or of a
connected series of letters or paners, evidence shall ke ~iven of so
much and no more of the statement, conversation, document. oo, or
series of letters or raners as the court considers necessarv in that
particular case to te full understanding of the nature an? effect of
the statement and of the circumstances under which it was made.

JURCMPNTS OF COURTS OF JUSTTICE 7P RWLFVANT |

fection 3¢, Trevious judgments relevant to har a second suit

or trial.

The existence of anv ijudoment, order, or decree which by law
rrevents any court from talkine cosnizance of a suit or holdine a trial,
is a relevant fact. when the auestion is whethter such court ourht to
take cognizance of such suit or hold such trial.

Section 40. Relevancy of judements in rrohate, &c.., jurisdiction.

(1} A final judement., order. or decree of a competent court
in the exercise of nrohate, matrimonial, admiraltv, or insolvency
jurisdiction, which confers uron or takes away from anv nerson anv lecal
character, or which declares any person to te entitled to anv such
character, or to te entitled to any srecific thino, not as agrainst anv
specified person.  hut aksolutelv, is relevant, vhen the existence of anv
such legal character. or the title of anv such nerson to anv such thing

is relevant,

1%L~
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“uch judement. or order or Jdecree is conclusive nroof

(a)

()

(1)

Section 41, Judements. &c., other thar those mertioned fn

 Judements

that anv leral character whicl it confers accrued
at the time vher such judement, order, or decree
came into oreration:

that anv lecral character to which it Adeclares any
such person to he éﬁtitledv accrued to that
rerson at the time wher such judmment, order, or
decree declares it to have accrued to that rerson:
that anv lecal character which it taes awav from
anv such nerson ceased at the time from which
suck dudement order . or decree leclared that it
tad ceased or should cease:

that anvthinc to vtrich it declares anv rerson to
he so entitled was the r~rovertv of that rerson

at tre time from vhich suck iudement. order, or

1

decree declares that it bad heen or should 'e

tis prorvertv.

fectior 40, vhen relevant.

orders or decrees nther tlar those mentioned in

Section 40 are relevant if thev relate to matters of a »uhlic nature
relevant to the ircuirv *ut such dudements. orders, or decrees are not

corclusive rroof of that which thev state.

Ilustration.
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ections 39,

esuch iudemernt

A cues U for tresrass on hie land, T alleces the
existence of a nuklic richt of wvav aver the land.
vhick A denhie=s., The existence of a decree ir favour
of the defendant in 2 suit v A acainst € for trecerass
on the same land, in wvhich C allered the existence

of the same rirht of wrv, is relevant. but it is not

conclusive rroof that the richt of way existe,

Section &2, Judrwents £f&c.. other than those mentinred in o7,

3%, 47, and 41, wvhen relevant,

Judrments orders, or decrees, ctter than thoce mentioned

L0 and 41, are irrelevant unlesc the exictence of

order. or decree is a2 fact in irsue. or is relevant

under some other rrovision of this fct.

Tilustratione,

{(a) A and 7 sewaratelv sue © for a litel which
reflects uron each of them, € in each case savs
that the matters allered to ke litellous are
true. and the circumstaonces are sucht that they
are vnrobahlv true in each case, or in neither,

A otrains a decree arainst € for damaces, on the
oround that € failed to male out his iustification.

Trte fact is irrelevant as between ™ and (.

N
i
N

™

s
i

A nrosecutes for ctealine a nic from him,

convicted,

L1007
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A aftervards sues € for the pic, vhiek ™ had sold

1
|51

to him refors hisg conviction., As tetween A and
€ the judement acainst ™ is drrelevant,

{c) A has obhtained a decree for the rossession of land
arainst ™2 €., "'s son, murders A in consenuence.,
The existence of a iudoment is relevant. as
shovine motive for a crime.

{d)y A is charred with theft.
A vrevious conviction of A for thef mav ke a
relevant fact.

(e} A is tried for the murder of ™., The fact that 7
prosecuted A for likel, and that A was convicted
and sentenced, is relevant under “ection ° as

clowing the motive for thre fact in issue.

“ection 42. TFraud, collusion, or incompetencv of court.
9  mr——

Any partv to a suit or other proceeding mav shov that anv
judrment, order or decree which is relevant under "ection 37, 47, or
41 . and which has heen nroverd hv the adverse partv. was delivered hv a
court not comretent to deliver it. or was ohtained v fraud or
collusion.

OTTITIOVE OF TOTRD TARTIES RTONT RUTRVANT

Cection &4, Orinifons of exnerts.

orm as orinion as to foreirn law, or

*Ten the court has to
science or art, or as to the identity or renuineness of handwriting or

finrer impressions, r~alm imrnressions or foot impressions. the oninions

-107-
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uron that reoint of nersons srecinllv stdilled in such foreion law,
science or avrt . or in ruestions as to itre identitv or renuinencss of
handvyitine or firoer imrreasions, palm iwmrressiors or foot impressions.
are relevant facte,

Such wersgons are called exnerts,

JTllustrations.

Y
bt
g

The auestione is. vhetler the Adeath of A was
cauged v roisor.

-

The eo~iniors of e

arie as to the gvmantoma
rroduced tw the ~oison “v vhichk A fa surnosed
to tave Aied are relevert.

“{+Y The cuestirn is vhetler A. at the time of doine
a certair sct was Tv reasorn of unsoundness of
mind, fncarable of Ynowipe the nature of the act.
or that e vas doing what was either wrong
or contrarv to law,

The oninione of exrerts uron the ruestion

whetter the sypmntoms exhihited v A commonly schow
uncoundnegs of mind. an’' whether such unsoundness
of mind uguallv rerdere rersons Incanatle of
'nowing the nature of the acte —hick thev do. or
of lnowing that vhat thev do is either wrono or

contrarv to lav. are relevant,
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Tection 45

Tects

thev surport or are inconrnasigtent with the oninfors of

)

©

The question ie. vhetler 2 certain

‘document wae written hy A, Another

document isg nroduced viick is ~raved

or admitted to tave ecen writter hy A.

£

The orinicons of ewxverts on the ruestion

whether the two Jdocurents wvere vritten

,:C

v the name rerson or hv different

rersons, ave relewvant,

Facts hearins uran oninions of exnerts.

not othervise rvrelavont avre relevant +°f

~

exmerte, when such ovrinione are relevont,

o

Illustrations.
Thre cuestion is, whether A wrase

roisoned v a2 certain nofson,

Tlhe faet that other rersons vhe

o

wvere poisoned bv that noison exkiltdited

certain avrntoms whicl exnerts affirms

1.

or deny to *e the evmrtoms of

tat proison, is relevant,
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The cuestion is, whetter an ohstruction to a
harkour is caused 'v a certain sen-vall,

The fact that other hartours are similariy
situated in other resreccte tut rhere trare
were no such sea valls, besan to he obstructed
at ahout the same time., fg relevant,

“ection 47, AOrinions as to hardvriting.

1

“ten the court Pas te form an orinion as to the
persons hv whom anv document was vrifter or siemed. the oririons
of an- rersons aocouainted vith the hapdwritine of the nerson v
vhom it is sunnosed to Yo vritten or siened trat it was or was not

written or sismed hv theat rervson is & relevant fact.

Prplanation. - A nerson is said to he acruainted with
the handvritire of arotlier person vhen he has seen
that rerson write. or vhen e has received documents
rurrortine to ke written bw that ~ercon ‘n answver to
documents writter hv himself or under his authoritv
and addressed to that rerson or when, in the ordinarv
course of husciness, documents purrorting to 'e written
kv that nerson have heen halituallv cubmitted to bim,
Tllustration.

The cuestion fg, whether a ~fven letter is in the

B 241 00
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handvriting of A a merchant in Yew Vorl, P dis a
merchant in Majuro, who *ag written letters addreszed to
A and received letters rurportin~ to he written hy hinm,
C is "'s clerk vhose dutv it was to examine and file ™'s
corresrondence. T is 7's broler, to vhom ™ bhakitually
submitted the letters purvortine to he written hv A for
the purpose of advisine with kim thereon.

The orinions of ®, €, and T on the auestion, whether thre
letter is in the handwritine of A are relevant, though
neither 7, C. nor D ever saw A write.

fection 47. Opinions as to existence of right or custom wvhen

relevant.

“Then the court has to form an opinion as to the e#istence of
any ceneral custom or right, the opinion, as to the existence of such
custom or richt, of persons who would be likelv to 'nov of its existence
if it existed  are relevant.

rxnlanation. - The exnression "ceneral custom or right

includes customs or richts common to anv considerahle class
of rersons.
Illustration.
The right of the inhabitants of a particular villace

to fish in a rarticular nart of a lasoon is a reneral

right within the meaning of this fection.
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Section 48, Oninions as to usaces, tenets. &c., when relevant.

Then the court has to form an opinion as to -
(a) the usaces and tenets of arv bodv of men or faﬁilyf
{(+) the constitution and sovernment of any relisious or
charitahle foundation: or
{c) the meanin~ of words or terms used in narticular
districts or localities or »v narticular classes
of peorle,
the opinions of persons having snecial means of knowledge thereon are
relevant facts.

Section 42, Oninion on relationshin, vhen relevant.

‘Then the court has to form an oninion as to the relationship
of one nerson to another, the opinion, expressed hv conduct, as to the
existence of such relationship of anv nerson who, as a memher of the
family or otherwise. has special means of knovledre on the subiect, is a
relevant fact.

Provided that such oninion shall not he sufficient to nrove a
marriace in nroceedings for divorce. or in nrosecutions under fection
251 of Title II of the Trust Territory Code (198" Tdn).

Illustrations.
(a) The cuestion is, whether 2 an? P were married.

The fact that they were usuallv received and treated

hy their friends as hushand and wife is relevant.
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(b) The question is, whether A was the leritimate son
of ™.
The fact that A was alwavg treated as such ‘e
members of the family is relevant,

Section 58, 6Grounds of opinion, vhen relevant.

"Thenever the opinion of any living rerson is relevant the
groﬁnds on which such opirion is hased are also relevant,
Illustration.
An exnert mav oive an account of exneriments nerformed
kv bim for the rurrose of formine his oninion,

- CUARACTTR T7'TN RNLEVANT,

fection 51. 1In civil cases., character to nrove conduct imputed

In civil cases, the fact that the character of anv person
concerned is such as to render nro-able or imrrobahle anv conduct
imnuted to him is irrelevant excert in szo far as such claracter annenrs

from facts otherwrise relevant.

" fection 52. In criminal cases . previous rood character relevant.

Tn criminal rroceedines the fact t'at the n~erson accused is of
oood character is relevant.

“ection 53. Previous bad character relevent when evidence of cood

character is ~iven.

In criminal vroceedinge the fact that the accused nerson “as a
had character is irrelevant unless evidence is civen that he "as a cood

character, in vhich case it hecomes relevant.
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evidence of trad character in such case,

Section 54. Character as affectino damares,

In civil cases, the fact that the ctaracter of anv nerson is
such as to affect the amount of damaces which be ourht to receive is
relevant.

Txrlanation. - In “ections 51, 32, 53 and 54 the word

“eharacter dincludes hoth revutatior and disnosition: hut

excevrt as nrovided in “ection 53, evidence mav te oiven onlv

of ceneral character and ceneral disnesition, and not of
particular acts by which rerutation of disrosition were showm,
TART TIT
PROOT
CCUATTER TIT
FACTS "HICY YEFD WAT TT-TROVED,

fection 55. Yo nroof reauired of facts iudiciallv noticed.

Yo fact of which tte court will tale judicial notice need he
nroved .

Section 56. Tacts of which court must take judicial notice.

The court shall take judicial notice of the followines facts: -~
(1} all lavs. or rules having the force of lav, now
or heretofore in force or hereafter to he in forece in anv part of-

the Marshall Islands.

90
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(2) all »uhlic Acts pnasced or hereafter to te nassed hy
the Mitiiela, and all local and rersomnal Acts directed hv the ™itftela
to be iudiciallv noticed:

{1) articles of war for the "avv, Armv or Air Force of
the United States of America:

{4) course of nroceedings of tre Yitijela-

{5) the seals of all the courts of the Yarstall Tslands
the seals of the Court of Admiraltv and maritime jurisdiction and of
notaries maklic and all seals which anv rersen is authorized to use hv
anv Act of the Mitiiela or other law for the time heinr in force in the
Marshall Icslands:

(6) tre accession to office names, titles, functions.
and signatures of tte rersors filline for the time teine anv nuhlic
office in anv rart of the ™arshall Tslands, if the fact of their
aprointment ie notified in the Covernment Tazette:

(7) tre existence title and national flae of everv
State or “overien recogrized v the Covernment of the Marshall Tslands:

(%) the ordinarv course of nature, ratural and
artificial divicions of time. the reorsranhical divisions of the world,
the meaning of Fnglish words, ‘ard nublic festivals, facts, and tolidavs
notified in the Covernment Cazette-

(2} the names of the memhers and officers of the court,
and of tretr deruties and subordirate officers and assistants, and also

of all officers acting in executior of its nrocess and of all

-~ 2058
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attorneve-at- law, and other rersons authorized »v law to armnear or act
hefore it:

(10) tre rule of tte road and ot sea:

(11) Aall otrer matters vhich it is Airected *v anv
enactment to notice,

In 2ll these cases and also onrn all matters of puhlic
historv., literature science. or art. the court mav resort for its ai
to approrriate tool's or docurents of reference.

Tf the court *s called uncon kv anv rerson te tabte
judicial notice of anv act it mav refuse tc deo so unless en? until suchk
person prroduces anv such bhool! or document as it mav consider necessary
to enable it to do so.

Section 57. Facts admitted need not bhe rroved.

o fact need ke rroved in anv rroceedine which the narties
thereto or their acents agree to admit at the trearinc, or whkich, hefore
the htearine, they acree to adnmit bv writine under their hands. or which
Ly anv rule of rleadins in force at the time thev are deemed to have
admitted hv their nleadines:

Trovided that the court mav, in its discretion, reocuire the
facts admitted to te rroved cotherwise than kv such admissions.,

CUADTTR TV,
OF ORAL TVIDTOR

co

Cection 5, Tacts rav he rroved hv oral evidence.

All facte = excert tte contents of documents. mav te proved bv

oral evidence.
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Section 52, 0Oral evidence must te direct.

fral evidence must  in nll cases wvhatever he direct: that s
to say -

(1) if it refers to a fact which could he seen it must he the
evidence of a witness who says he saw that fact:

(2) if it refers to a fact vhich could he heard. it must he
the evidence of a witness vho savs te hLeard that fact-

(3) if it refers te a fact vhich could ke nerceived v anv

1

other sense or in anv other manner, it must %e the evidence of a vitness
who savs he perceived that fact bv that sense or in that manrer-

(4) if it refers to an orinion or to the orounds on which
that orinion is held, it must he the evidence of the nerson whro holds
that oninion on those =rounds:

"rovided that the orinions of exrerts expressed in anv
treatises commonly offered for sale, and the orounds on whick such
opinions are held. mav te rroved by the productior of such treatises if
the author is dead or cannot he found, or has hecome incanable of eivine
evidence. or cannot te called as a witness without an amount of delav or
expense which the court rerards as unreasonahle

Trovided also that if oral evidence refers to the existence
or condition of anv material thine other t'an a document, the court mav,
if it thinks fit, recuire thre rvroduction of such material thing for its
insnection.

CTATTER V.
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OF DOCUMENTARY FVIDENCE.

Cection 60, Proof of contents of documents.

Tre contents of documents mav te nroved either by primarv or

kv secondary evidence.

Section #1. Trimary evidence.

Trimarv evidence means tte document itself nroduced for the

insrection of the court,

TFxplanation 1. ~ where a documert is executed in several
parts, each rpart is »rimarv evidence cof tte document. *threre a
docunment {is executed in counterrart. each counternart hteinec
executes! v one or some of the rarties onlv. each counternart
is nrimarvy evidence as acainst the narties executine it,
Fxrlapation 2. ~ wvhere 2 nurher of Adocuments are 2ll made hv
one uniform rrocess. as in the case of rnrintine lithoerarhv,
or rhotorcrarhv . each is nrimarv evidence of the contents of
the rest: hut wvhere thev are 211 cories of a common orieinal.
ttev are not rrimarv evidence of the cortents of the oricinal,
Tllustratior.
A nerson is shown to have heen in nossession of a numher
of rlacards. all nrinted at one time from one oririnal.
Anv one of the nlacards is nrimarv evidence of the
contents of anv other; btut no ore »of them ig primarv

evidence of thre contentes of the orieinal.

Section #2. ‘fecondarv evidence.

fecondary evidence means and includes -
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(1) certified cories eiven under the provisions hereinafter
contained:

(2) cories made from the orieciral hv mechanical rrocesces
which in themselves insure the accuracv of the conv and cories comnared
vith such copies:

(3) cories made from or compared with the oricinal

(&) countervarts of documente as arainst the rarties vho did
not execute them

{5) oral accounts of the contents of a document civen *v some
nerson who ras himself seer it.

T1llustrations.

(a) A rtoteoeorank of an oricinal is secondary evidence of
its contents. throuch the two have not *een compared
if it is rroved that the thinr ntotoorarte? was the
oririnal,

(%) A conv comnared with a conv of a letter made kv a
copying machine is secondarv evidence of the
contents of the letter, if it is showm that the corv
made by the corvines machine was made from the
oricinal,

(e) A copv transcribed from a corv. hut afterwards
compared with the oricrinal, is secondarv evidence-
hut the cory not so comrared is not secondarv

evidence of the orieinal althouch the corv from

200
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which it was transcribed was comnared with the
orisinal.

(d) Yeither an oral account of a conv comnared with tte
oriesinal nor ar oral account of a rhotorrarh or
machine- corv of the orieinal., is qecondafv evidence
of the original.

fection 3. Troof of documeénts kv primarv evidence.

Nocuments shall 'e nrove! kv nrimary evidence excent in the
cases hereinafter mentioned.

fection 64, Cases in vhich secondary evidence mav he ediven.

Secondary evidence mav he eiven of tre existence condition

or contents of a document in the followipe cases:

(1) 'hen the orisinal is showr or anrears to he in thre
nossession or power -
(i) of the rerson arainst whom the Aocument is soucht to

Le rroved . or

N
tede

i) of anv rerson cut of reach of. or not suhiect to.
the rrocess of tre court, or
(iii) of anv rerson lecallvy hound to produce it an?
vhen, after the notice mentioned in Tection f5
auch nmerson does not nroduce it-
(2) “hren the existence. condition. or contents of the
oricinal have heen rroved to te admitted in writine “wv tle rerson
asainst whom it is sourht to ke rrovel. or 'wv 'tis renresentative in

interest:

-210-.
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(3) "hen the oricinal has Feen destroved or lost. or vhen the
party offerinr evidence of it canrot, for anv othrer reason not arisine~
from his ovn default or nerlect, rroduce it in reasonahle time-

(4) *hen the original is of such a nature as not to he easilv
movahtle-

(5) Tren the document is a nublic document within the meanin~
of “ection 73:

(6) TThen the oricinal is a document of which 2 certified corv
is permitted wv this Act or bv anv other law in force in the Marshall
Islands to ke civen in evidence-

(7} When the oricinals consist of numerous accounts or otrer
documents vhich cannot convenientlv ke examined in court and tte fact
to be nroved is the ceneral result of the whole collection.

Ir cases (1), (3)9 and (4)  anv secondarv evidence of tte
contents of tle document is admisgsitle.

In case (2), the written admission is admigsikle.

In case (5), or (£), a certified corv of the document . and no
other lind of secondarv evidence. is admissgihle.

In case (7). evidence mav he civen as to tte ~ereral result of
the documents hv any person vhe has examined them. and who is sltilled in
the examination of such documents.

Section 5. Pules as to notice to nroduce.

Secondarv evidence of the contents of the documents referred

to in fection #4. Subsection (1}, shall not he given unless the partv
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proposine to give such secondarv evidence has nreviouslv eiven to the
nartv in whose nossession or nower the Jdocument is. or to his
attorney-at--law, such notice to rroduce it as is rrescribed bv law- and
if no notice is prescriked hv law, then such neotice a2as the court
considers reasonahle under the circumstances of the case:

Trovided that suclt notice shall not ‘e recuired in order to
render secondarv evidence admicsible in anv of tre followine cases. ov

in anvy other case in vhich the court thinle fit to disrense with it- -

i

(1) wvhen the document to he producesd is itself a notice-

{?2) vher from tre nature of t e case. the adverse martv must
know that he will he reauired to produce it

(3): when it arrears or is »nroved that the adverse partv has
ottained possession of the oricinal v fraud or *v force’

(4) vwhen the adverse partv or tis arent has the oricinal in
court:

(5} wvhen that adverse nartv or his asent has admitted the
loss of thre document:’

(#) when the rerson in rossession of thre Adocument is out of

reach of . or not suiect to the nrocess of the court,

“ection 6. Troof of siecnature and handvritine,

Tf a document is allered to te sicned or to have Teen vritten
wholly or in part by anv nerson, the sicnature or thre handwritine of so
much of the document, as is allered to lLe in that nerson’ s lapndwritine

must be proved to he in his handwritine.
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“fection €7. Proof of executior of documents recuired by law to

he attested,

If a document is reouired hv lav to ke attested ft shall not
be used as evidence until one attestine vitness at least has heen called
for the nurrose of rroving its execution. if there ke an attestine
witness alive, and subiect to the nrocess of the court and carahle of
civing evidence.

Tectior 6f. Proof vbere no attesting witness found.

Iflno such attesting witness can he found, or if the document
purports to have heen executed outside the “Marstall Telands: it must he
proved that the attestation of one attestine witness at least is in his
handwriting and ttat the sicnature of the rerson executine the document
is din the handvwriting of that nerson.

Section 0, Admission of execution hv nartv to attested document.

The admission of a party to an attested document of its
execution by himself shall he sufficient proof of its execution bv
himself as arainst him, though it be a document reruired hv law to he
attested.

Section 70. Troof when attesting witness denies execution.

Tf the attesting witness denies or does not recollect the
execution of the document its execution mav te nroved »v other
evidence.

Section 71. Troof of documents not recuired bv lav te he attested,

An attested document rnot recuired kv law to he attested may he

nroved as if it was unattested.

-213-
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Cection 72. Comparison of handwritine.

(1) In order to ascertain whethker a sisnature, writinc or
seal is that of the »nerson hy whom it rurrorts to have heen written or
made, any signature,6 vriting or seal admitted or nroved to the
satisfaction of the court to tave Leen vritten or made kv that nerson
mav be comnared with the one wvhich is to *e rroved. althoug™ that
sionature, writine or seal has not heen rroduced or proved for anv other
purrose.

(2) Thre court mav direct anv nerson nrresent in court to write
any wvords or firures for the nurnose of enahlinc the court to comrare
the words or fisures so written with anv words or ficures alleced to
have heen written bty such nerson.

(3) This fection shall apply mutatis mutandis to finger
impressions, ralm impressions and foot imrressions,

PIMLIC DOCIMENTE |

fection 73. Tuhlic documents-

(a) documents forming the acts, or records of the acts
(i)} of the Sovereieon authoritv-
(ii) of official hodies and trihunals: and
(iii) of public officers. lecislative, iudicial. and
executive, whether of the Marsball Islands or
of a forefen country:
(b} public records, lert in the "arshall Tslands, of

nrivate documents:

L9214
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(c) rlans. survevs. or mars rurporting to “e made bv
ovder or under thte authoritv of the Tovernment and
‘siored hw anv rerson auttorized in that tehalf,

“ection 74. Private docuwents.

A1l other documents are ryrrivate,

Cection 75. Certified conies of puhlic documents,

Twvery rub-lic officer ravir~ the custodv of a3 ruklic docurment
viich anv merson has a richt to ifnsvect g'all ~ive that rerson on
Aemand a conv of it on ravment of tte Jecz]l fee therefor tOﬁether'wit“
a certificate written at the foot of such conv that it is a true conv of
such document or rart thereof. as thre case mav le. and such certificate
shall be dated and subrescrited v such officer vith hig name and his
official title and ghall e sealed . vhenever snch officer is authorized
by law to make use of a seal and such corfes sc certified shall te
called certified cories,

Txrlanation. - Anv officer vho. hv the ordirary course of
official dutv, is authorized to deliver such cories s»all he Jdeemed to

<

have the custody of suchk documents within tte meanine o° this Section,

fection 7¢. Proof of docurents kv nroduction of certified cordies,

Such certifie? coniee as are referred to in Cection 75 mav he
nroduced in proof of the contents of the rullic documents or rarts of

the nublic documente of wvhich thev rurrort ta he conies.

Cection 77. Troof of other officH

! documents.

The followine ruhlic documents rav te wroved as follows: -
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™Marshall Tslands

(1) acts

(1)

~
e
o
oo

orders, or notifications of the Movernment of the

v the records of the denartments certified bv the
heade of those derartments resrectivelvw

Tecretary or a Terutv “ecretarv or an Assistant

fecretary:

by anv document rurrorting to he nrinted *v order of

the Covernment:

or of anv of its derartments -

(2) the rroceedin~s of tre Terislature

{(3) the

lecislature of a fo

o~
fdo
R~

N
loda
de

R

(i11)

(&) tre r~roceedines of a runiciral bodv in the Marsghall

Islands -

v the minutes of that *odv.  or

by rurlished documents cor

bv cories rurrortin~ to he rrinted hv order of thre

Covernment®

acts of the executive or the rroceedings of the

reien countrv -

1
4

aretracts. ov

hv dournals pullighed tv their authority, or

commonlvy received in that country as such. or

hy a corv certified under tle seal of the countrv.

or “overeien, or

hv a recornitior thereof

the Marehall Tslands:

hy a conv of such rroceedines certified kv the leral

eerer thereof ., or

2%

in some »utlic enactment of

oy hv the
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(1i) hv a nrinted Tool rurnortins to ke rublisted tv the

auttority of such *rodv:
(5) nuklic Adocuments of anv other class in a foreien countrv -

(3} bv the oricinal or

(ii) v a corv certified hv the leral lteerer ttereof.
with a certificate under the seal of a notarv ruhlic
or of a “farshall Telands Consul or "irlomatic Acent.
that the corv is duly certified bv the officer
havine the lecal custodv of the oririnal and upron
nroof of the cheracter of the document accordin~ to
the law of the foreion countrv,

PRECSITMPTINNG AT TO DOCITMTNTS |

fection 77. Presumntion as to cenufineness of documents.

1) The court shall rresume everv document rurnortine to he a
certificate, certified conv. or other document K which is hy law declared
to be admissihle as evidence of anv particular fact, and vhich purrorts
to e dulv certified v anv officer in tte Marshall Tslands, to te
genuine.

Trovided trat such document is sutstantiallv in the form
and purvorts to he executed in the manner directe? kv law in that
hehalf,

(2) The court shall alsc presume that anv officer, hy whom
any such document r~urrorts to 'e sirned or certified, held. vhen he

sioned it. the official craracter which he claime in such rarer,

- 217
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fection 7¢. Tresumrtiorn on nroduction of record of evidence.

henever anv document is nroduced hefore anv court rurnortine
to he a recorsd or memorandum of the evidence or of anv »art of tlre
evidence civen hv a witness in 2 judicial rroceeding or mefrre anv
officer authorized hv lar to tale such evidence or te he a staterent or
confession Ly anv rrisoner or accused nerson taken in accordance vith
law and yurportine to he sirned by anv Judee or hv anv officer
authorized hv law to take such statemernt or confession. or kv anv such
cfficer as aforesaid. tte court ghall nrresume -

{i)} that the document is ~enuine-

(ii) that anvy statements as to the circumstances under
which it was talen. nurrortine to be made by the
nerson siening it, are true  and

(iii)  that such evidence. statemert. or confession vas
dulv talen.

fection %7, TPresumntior as to Covernment rurlications.

The court shall rresume tte renuineress of every document
nurrorting to hbe the Conrressional Record or to e a nuhlication of the
fovernmment Trintine Office of the Tnited “tates of America, or of anv
territories or rossessions of the nited States of America. or to he the
Covernment Cazette of the Marshall Tslands, or to te a newsnarer or
journal, and of everyv document prurrortine tn be a document directed btv
anv law to he lert “v anv »nerson, if such document is ¥ent substantiallv

in the form renuired bv law and is rroduced frorm nrorer custodyv,
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Section #1. TPresumntion 2s to document admissikle in 7.9, without

rrocf of seal or sionature.

Tten anv document s vroduced before anv court purnorting to
he a document which. »v the law in force of the Tmitied “tates of America
or its territories and rossessions, would ke admissitle in rroof of anv
rarticular ir anv court of iustice in the mited Ttates of America or
its possessions and territories without nroof of the seal or stamrn, or
sisnature autlenticating it or of the fudicial or official character
claimed tv the nerson tv whom it nurvorts to he siened. the court stall
nresume -

(a) that such seal stemn or sifsnature iz cenuine. and
(r) trat the nerson sienineg it held, at the time when
he signed it, the iudicial or official character
which he claims,
and ttre document shall he admissil:le for the same rurnose for which it
would he admissihle in the Tnited “tates of America or its territories
and nossessions,

fection 22. Tresumption as to mars. rlans &c.

The court shall nresurme that mape. nlans, or survevs
rurporting to he made hv order or under thte authoritv of the “overmnment
and sirned hv anv rerson authrorized in that hebalf, were dulv made hv
such order or under such autloritv and are accurate: hut mars. nlans. or

1

surveys not so made and sioned must te nroved to he accurate.
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fection 83. Presumption as to collections of lavs and rerorts

of decicions.

The court shall ~resume the senuineness of everv hool
rurnorting to he rrinted or published under the authoritv of the
Covernment of anv countrv. and to contain anv of the laws of trat
countrv. and of everv hLool! nurrortinc to contain rerorts of decisiors of
tte courts of such countrv.

fection 74. Presumption as to povers of attorney.

The court stall nresume that everv document rrurortine to be a
power of attornev, and to have heen executed hefore, and authenticated
by, a notary public, a person dulv authorize? hv law in that hehalf. or
any court, Judge, Macistrate, “Marshall Islands Consul or Vice- Consul, or
representative of the Covernment or of the Tresident of the Marshall
Islands, or of the Government of the Tlnited “tates of America. was so
executed or authenticated.

fection 85, Tresumntion as to certified cories of foreirn judicial

records.

The court may rresume that anv document rurrortine to be a
certified copy of anv iudicial record of anv countrv is cenuine and
accurate, if the document rurports to re certified in anv manner vhich
is certified bv anv rerresentative of the resident. or of thre
GCovernment of the Marshall Islands, or of the fovermment of the TInited
States of America, in or for such countrv to e the manner commorlv in

use in that countrv for the certification of conies of iudicial records.
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“ectior 6. Presunption as to toos an? mane,

Tle court mav nresurme that anv Fool" to vhich it mav vefer for
information of public or general interest, and that any published map or
chart . the statemenrts of shich are relevant facts and vwhichk is rroduced
~

for its Jinsrection was vritten and «uhlished »v tle nerzomn and at the

time and clace *v vbhom or ~t which it rurnmorts to bave heen viritten or

Tectior "7. Fresunrtion as te telerrarhic messaces,

Tle court mav nresume that a meseace forvwarded from a

telerrarh office to the nerson to whor such ressace rurrorte to he
addresse? corresronds ith 2 messare delivere? for trrnamigsiorn at the
office from which the messases rurnorts to *e sent. hut the court shall
not draw anv nresumntion as to the —erson hv whtom guch messace srag
delivered for transmigeion,

sl

“ection 7. Tresumrtion as to due execution fc.. of Jocuments not

nroduced.
The court shall nresume that every document called for and not
rroduced, after notice to nroduce ~fven undler “ection 5, was attested,

stamned. apd executed in the marner reruired hv law,

fectinn "%, Presumrtion as to Adoucrents thirty vears old,

Thare anv document nrurorting or mroved to te thirtv vears old
is nroduced from anv custodv =hich tre court in the -marticul~r case
considers »rover. the court mav rresume that the sionature and everv

other rart of such document which nurrorts to he in the handvrigipe of

227 .
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1 any »narticular rerson is in that nerson's handvritine and in the cace of
2 a docunent executed or attested, that it was dulv evecuted or attested

}  hy the persons bv whom ft purnorts to ke exeduted and attested.

4 Explanation. - Pocuments are said to he in rmroner custodv if
5 thev are in the rlace in wvhich, ard under the care of the

£ person with whom they vould natursllv *e° hut no custodv ig
7 irrrorer if it is nroved to tave ta? a lecitimate oricin, or

if the circumstances of the narticular case are such as to

2 render such an ori~in nro%alle.
1 ris exrlanation anrlies alsec to Tection TN,
11 Tllustratiors.
12 (a) A has leen in nossession of landed rronerty for a
13 long time. e nroduces from his custodv deeds
14 relatina to the land showvine *ig title to it,
15 The custody is vrorer,
1¢ (1) A nroduces deeds relatine te lande? nrronertv of
17 which ke is the mortearee. The morteacor igc in
1 nossession. The custodv is rroner.
190 (¢) A, a connection of T, nroduces deeds vrelatine to
20 lands in ™'s nossession vhichk were derosited with
21 Fim hv ® for safe custody. Tre custodv is rronrer.
22 CTATTTR VT,
23 TIPS ponTe

- 222
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“ection 70, Interrretation.

In this Chapter  unless there is somethine repuonant in the
sut.ject or context
“"banl:” and "hanler” mean
(i) any comnany carrvine on the tnginess of tanlers.
(ii) anv partnerchir or individual to whose hoo%s the
nrovigions of this Chanter shall rave heen
extended ag “ereinafter rrovided
(iii) anv savines hanl: nost office savines kan' or
monev order office:

o

hanlers® hoo's include ledrers. dav “ools, cash hoolks.

bude

account *ools, an?! all eother hools nsed in tre ordinarv
tusiness of a tanl:

"certified corv’ means a corv of anv entrv in the tool's of a
Fant ., together with a certificate vritten at the foot of
such corv that it dis a true conv of such entrv- that such
entrv is contairned ir one of the orlinarv hoenvs of thre
han' , and was made in the usual and ordinarv course of
husiness  and that suct kool is etill in the custodv of
the Fan!, such certificate heino dated and csubscriked hv
the nrinciral accountant or manacer of the han’ with *ig
name and official title-

“comnanv “means a comranv reristered under the enactmentsg

relatins to commanies from time to time in force in the

=]

&N

(o)
H
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arstall Tslands. or frcorrorate? *v an Act of tbhe
TLeriglature of the “Marshall Tglands,

Section ?1. Tower to extend vorvisione of Chanter.

The inister of Tustice mav from time to time. »v notificatinn
in the Covernment Cazette. extend thre rrovicions of this Chanter to the
hooks of anv partrershin or individual carrvine or the husiness nf
hanters within the Marshall Tgelande, 2n? Teenins a set of not less than
three ordinarv account tool's, namelv a cashk hoo'' . a2 dav *oo' or

journal and a ledoer. and

nay in lile manner rescind anv such
notification.

“ection ©2. Mode of rroof of ertries in hanlers' hools.

Tubiect to the rrovisions of this Chanter, a certified corv of
anv entry in a tanler's ook shall in all leral rroceedings te received
as rrima facie evidence of the ewisterce of such ertrv. and shall te
admitted as evidence of the matters. transactions, and accounts trerein
recorded in everv case vhere, an! to tle same extert aAg tve oricinal
entry is now bty law admissible, hut not further or otherwise.

“ection ©3. (ases in which officer of *tan' not comnellatle to

nroduce “ools.

2
3

o

officer of a tan! shall +n anv leral rroceedines to wvhich
the han! is not a rartv.  he comrellatle to rroduce anv hanker®s »oo! the
contents of which can he rroved under th?s Chanter, or to arrear as 2
witness to prove the matters, transactions,; and accounts: therein
recorded ; unless hv orrder of tte court or a Juldee. made for srecial

cause,
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fection 4, TInsrection of tool's hv order of judeoe.

(1) ©n the annlicatior of anv nartv to a leoal nroceedine,
the court or a judce may order that such partv le at lihertv to insrect
and talke cories of anv entries in a hanker's hoo' for anv of thre
purroses of such nroceeding, cor mav order the *an! to prerare and
produce. withir a time to he snecified in the order, certified conries of
all such entivres, accompanied hv a further certificates shall he dated
and sutscriled in the manner herein tefore directed in referernce to
certified cowniesz.

(2) An order under this or the preceding Tection mav he made
eitler with or without summonin~ the tan!’, and shnll *e served on tle
bant three clear davs {exclusive of tranl bolidavs) refore the same is to
be oheved, unless tte court or judee shall othlervise direct.

(3) The tant mav at anv time, hefore the time limitad for
hoots at the trial or ~ive notice of threir intention to show cause
acainst suct order. and thereupon the same shall not he enforced without
further order.

Section 25. C(osts.

(1) The costs of anv application to the court or a judre
under or for the pruposes of this Chapter., and the costs of anvthine
done or to he done under an order of the court or of a judere made under
or for the nurroses of ttis Chlanter shtall te in the Aiscretion of the
court or iudre who mav further order such costs or anv nart thereof to
he raid to anv party v the hon’ if they bave heen incurred in

consecuence of anv fault or imrroper delav on the rart of the hanl.
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(2} Any order made under this Tection for the navment of
costs to or v a harl mav e enforced as if tle Tan™ were n rartv to
the »roceedin~,

(2Y Anv order under this Tectior awardine costs mav, or
apnlication te anv court of civil fudicnrture decirnated 3r the order he
executed bv such court 2g if the order were a decree for monev nassed htv
itself-

Provided that nothine in this “ection shall he corstrued
to derorate from anv nower vhich the court or fudrse malkin~ the order mav
nogssess for tre enforcement of it or "is directions withk resvect to the
rayment of costs,

crATTTR VTT,

nr "}:'1::"]7 TV("T]’]"T(\'r nr nRﬁ]’: nur T\;n(‘rnawy_}m!\piv r‘yTppnT_{\‘!‘»’

Cection %6, Tvidence of terms of contracts. orants. or other

dispositions of rrorertv reduced to form of docurment,

"ten the terme of a contract. or of a orant, or of anv other
disrosition of nronertv tave reen reduced v or 'v corsent of the
narties to the form of a2 document and in 211 cases in whick anv matter
is required by lav to ke reduced to the form of a document no evidence
stall he ~iver in proof of the terms of such contract, ~rant, or other
dis~osition of rrorertv. cr of such matter. ewcent t*e Jdocument itself,
or secondarv evidence of itc contente in cases in which secondarv
evidence ie admissitle under the rrovisions hereir hefore contained.

Txception 1. - "Then a rullic officer 4s recuired h»v law

™
N
™~
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to be arnointed in writing, and wten it s shown
that anv rarticular persor has acted as such
officer, the writine hv whick te Je arvointe? need
not he nroved,

Fxception 2. ~ "Tills admitte’ to nrotate in the "arstall
Tslands may *e rroved v the nrohate.
Fxrlanation 1. - This “ectior a~nlies equallv to cases n

wvhich the contracts, rrants, or other dignositions of
rrorerty referred to are cortained in one document and
to cases in vwhich thev are contained ir more documents
than one.
xrlanation 2. - “here there are more orinrinale than one.
one oricinal onlv need he nroved,
Fxplanation 3. - The statenent in anv document whatever
of a fact other than the facts referred to in this
fection shall not rreclude the admission of oral evidence
as to the same fact.
Tllustrations.
{(a) If a contract he contained in several letters
21l tte letters in vhich it is contained rust
%e nroved,
(L) Tf a contract is contained in 3 »ill of

exchanre., the %311 of exchanre muct be nroved,

-227



PITI M0, &0
TN 1

1. 1096.37

N

(98]

4

R

o

o

17

11

foad
N

16

17

1g

(c) 7If a hill of exchanre ic drarm in a set of
three, one only need te nroved.

(d) A contracts in vritine vith 7 for the deliverv
of covra uron certain terms., The contract

Rl

mentions the fact that »3d paid A the rrice
of otrer conra contracted for verallv on
another occasion., Oral evidence is offerend
trat no nevment wae made for the other corra.
The evidence is admiggille,

(eY P cive T a receirt for monev raid bv ™, Oral
evidence is offered of the navment. The

evidence iz admigsitle.

Cection 97. Txclusior of evidence or oral acreemenrts.

When the terms of anv such contract. erant or other
disposition of rropertv, or anv matter recuired bv lav to he reduced to
the form of a document have heen nroved accordine to the last fection,
no evidence of anv oral acreemert or statement shtall be admitted as
between the parties to anv such instrument. or their rerresentatives in
interest, for the nurrose of contradicting, varvirg. adding to or
suttracting from its terme.

Trovisc (1). Anv fact mav te proved which would invalidate
anv document, or which would ertitle anv nerson to anv decree or order
relatin~ trereto. such as fraud. intiridation, illegalitv, want of
due execution, want of caracity in anv contractine nartv. the fact

tkat it is wvronelv dated, or mistae in fact or law,

<9290,
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Troviso (2). The existence of anv serarate oral acreemert as
to any matter on which a document %= gilent. and vhich 13 rnt
inconsistent with dits terms. mav he vroved.

Proviso (3). The existence of anv senarate oral acreement as
to anv matter on vhich a document is eilent and vhicl ig not
inconsistent with its termeg, mav bhe proved. Tn considerine whether or

not this rroviso arplies, t'e court stall Tave rerard to the decree of

formalitv of the document.

Troviso (4). The existence of anv serarate oral acreement
constitutine a condition rrecedent to the attaching of anv okli~ation
under anv such contract. ecrant;, or disrosition of nrorertv may he
rroved.

Proviso (5). The existence of anv distinet subsecuent oral
acreement to rescind or modifv any such contract. grant or disprosftion
of property mav he rroved, excert in cases JIn which such contract, ecrant
or disrosition of prorertv is by lav recuired to he in vritine, or has
heen registered accordire to the law in force for the time treins as to
the registration of documents.

Proviso (6). Any usace or custom bv vhich incidents, not
expresslv mentioned in anv cortract, are usuallv annexed to contracts of
that description mav he nroved:

Provided that the anmexine of such incidents vould not he
rerugant to or inconsistent with the exrress terms of the contract.

Troviso (7). Arvy fact mav be nroved which shtows in what

manner the lancuace of a document is related to existine facts.
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(a)

)

(e)

Tllustratione.

A nolicv of insurance ie effected on oocde " in ghing
from Yajuro to ew York”. The coods are shinned in
a particular shir vhich.is loct. The fact that

that narticular shir was orallv excented from the
rolfev cannot he rroved,

A asrees albsolutelv in writin~ te rav ™ &1 400 on

the lst of Tfarch 1024, The fact that. at the same

‘tjme, an oral arreement was made that monev should

not he naid till tre 3lst of arch cannot ke nroved,
An estate called tle "Taura estate’ is sold hy deed
which contairs a mar of the nronertv sold. The fact
that land not inecluded in the mar bhad alwavs leen
re~arded as nart cf the estate and was meant to nass
bv tre deed cannot he rroved,

A enters into a written contract with @ to wor!
certain mines, the rrorertv of ™, unon certainr
terms., A was induced to do so hv a
migrerresentation of "'s as to their value. This
fact mav te nroved,

A dnstitutes a suit acainet ™ for the specific
rerformance of a2 contract and also rravs that the
contract mav ke reformed as to one of its rrovisions

on the oround trat that rrovision was inserted in it
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(1)

by mistake. A mav prove that such a mistale was
made as vould hy law entitle Fim to tave thre
contract reformed,

A orders goods of 7 kv a letter, in which nothine is
said as to the time of ravment, and accerts the
xoods on deliverv., T gsues A for the nrice. A mav
shov that the coods were surrlied on credit for a
term still unexpired.

A sells 7 a horse ar? verhallv warrants him sound.

A eives T a rarer in these words: "Pousht of A 2
horse for $1.5°007, © may rrove thre verhal warrantv,
A hires lodgingsof ™. and oives T a card on wkich ié
written "Rooms $200 a month . A mav rrove a verhal
acreement that these terms were to include nartial
hoard,

A hires lodgingsof T for a vear, and a regularlv
stamned acreement dravm un hv a notarv is made
tetveen them. 7Tt is g8ilent on tke subiect of hroard,
A mav not prove ttat toard was inlcuded in the terms
verhally,

A arplies to ™ for a dert due to A by sendin~ a
receirt for the money. 7 Yeers the receint and does
not send the monev. In a suit for the amourt A mav

rrove this fact.
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(4 A and ¥ made o contract in writire to tale effect
uron the rarsenin~ of a certain continsencv, The
riting fa left with P who sues A uronr it. A mav
show the circumetances under i ich it vme deliverad,

fection 97, Txclusion of evidence to exnlain or amend amhircuous

document.
lhen the larcuace uged in a decument is on its Face ambi~uous
or defective. evidence mav not e ~iven of facts whick would show ita
meanin~ or suprlv itsg defecte,
Illustrations.
(2} A a2crees in writineg to sell a horse to " for (41.0nn

or 1. 500, Tyidence cannot ke civen to show which

nrice vas to te siven,

o~
e
Nt

A deed centaing blanls. Tvyidence cannnt he civen of
facts vhich would slow rov thev were meant to te

filled,

Yection ¢, T"xclusion of evidence svaingt anrlicatior of documents

to existine facts,

"Then lonouace used in o document is nlain in itself. and when
it arnlies accursntelv to existine facts evidence mav not ke given to
show that it was not meant te an=lv to such facte,

Jllustration,

A selles to T 'v deed Vv estate in ¥ajurn containine 190

acres’. A has an estate in Majuro containine 100 acrec,

- 232



1 fvidence may not he oiven of the fact that the estate
2 meant vas one situated in a different atoll and of a

3 different size.

4 fection 17", Tvidence as to documents unmeaninc in reference to
5 existine facts,

¢ “hen lanrcuace used ir a document is rlain in itself. hut is

7 ummeanine in reference to existin~ facts evidence mav te ~iven to show

& that it was used in a particular sense.
S Tllustration,
1 A sells to ™ tv dee? "'y Touse at NDelap”. A had no house
11 at Delar, “ut it aprears that he *ad a bhouse in Lon~
12 Islands, of whick ® had heen in rossession since the
13 execution of thre deed,
14 These facts mav he nroved to show that the deed related
15 to the house in Ton~ Island.
16 fection 101. Tvidence as to annlication of lanruace whichk can
17 arplv to one onlv of several nersone.
15 Then the facts are such trat the lancruace used mieht have heen

12 meant to arply to anv one, and could not have heen meant to arrlv to more
20 . than one of seVeral rersons or thincs. evidence mav he aiven of facts which

21 show which of those rersons or thinss it was intended to arnlv to.

22 Tllustrations.

23 (3) A aorees to sell to T for &2 .00N "My white torse .
24 A bas two white horses. Twvidence mav he civen of
25 facts vhich show which of them was meant.
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() A agrees to accomnany T to alifax. Tvidence mav he
given of facts shovirs vhether T™alifax in Vortshire
or "alifax ir Mova Tcotia was meant.

Cection 102, Tvidence as to arrlication of lanruarce to one of tvo

sets of facts. to neitter of vhich the whole

correctlv aprliec.

Then the lanruare used annlies nartlv to one set of existine
facts and partlv to another set of existin~ facts, tut thre whole of it
does not arnly correctlv to either., evidence mav he ¢iven to show which
of the two it was meant to arrlv to.

Tllustration.

m

A asrees to sell to ™ ™y land at ¥ in the rossession of
¥, A has land at ¥ but not ir the rossession of ™, and
he tas land in occuration of ¥, hut it is not at Y.
Twidence mav he siven of facts showine which he meant

to sell.

fection 1N"3, Fvidence as to meanine of ille~ille characters &c.

Fvidence may he civen to shov the meanine of illesitle or not
cormonly intellirsihle characters, of foreien. ohsolete. tectniecal. local
and provincial expressions, of abhreviation, and of words used in a
peculiar sense,

Tllustration.
A, a sculptor, arrees to sell to ® All mv mods™. A

has hoth models and modelline tools. TFvidence mav te

~iven to show which he meant to sell.
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Section 1C4. Vho may give evidence of arreement varvine terms of

document.

Persons whe are not parties to a document . or their
rerresentatives in interest, mav given evidence of anv facts tendins to
show a contemporaneous agreement, varving the terms of the document.

Tllustratior.
A and T make a contract ir writine that ® shall sell to A
a certain cuantity of cotton. to te naid for on deliverv,
At the same time they make a oral acreement that thrree
month's credit stall e siven to A. This could not he
shovm as between A and T, hut ft micht he stown by € if
it affected his interests.

CHADTED UTTT,

TNALIST TATT OF FYTDENOT UTTN TN FORCT,

Section 105, WYhat cuestions to te determinerd accordine to Tnelich

T.aw of Fvidence.

TThenever in a judicial nroceedine a ouestion of evidence
arises not provided for by this Act or hy anv other lawv infforce in the
Marshall Islands, such cuestion shall he determined in accordance with
the Fnalish Law of Fvidence for the time beines in force.

TART TIT
PRODICTION AMD EFFRCT OF FVIDTNCE
CUHAPTER IX.

OF TUT. BIRDET AF TROOT,
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Cection 17, Purden of proof.

“Thoever desires anv court to ~ive judement as to anv leeral
rirht or liahilitv dependent on the existence of facts which he asserts.
must rrove that those facts exist,

hen a rerson is hound to rrove the existence of anv fact. it

s said that the turden of »nroof lies or that nerson,

e

Illustrations.

(a) A desires a court to cive iudement that ™ ghall
be purished for a crime vhich A gave ™ has
committed.

A must rrove that T has committed thre crime.

(k) A desires a2 court to ~ive iudement that te is
entitled to certzir land in the possession of
® kv reason of facts which he asserts. an/

vhich P denies to he true,

A must nrove the existence of thlose facts.

fection 107. Or whom turden of rroof lies.

The hurden of rroof in a suit or rroceedine lies on that
rerson who would fail if no evidence at all vere ~2iven on either side.
Tllustrations.
fa) A sues T for land of which ™ is in rossession. and

sthieh, ag A asserte. vas Jeft to A hv the will of

If no evidence were ~iven on either <ide. P would
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entitled to retoin hig rossession., Therefore, the
turder of iproof lies on A,

() A sues ™ for monev due or a hond. Tre executior of
the btond is admitted. but » save that it was
oktained bv fraud —hich A denies.

Tf no evidence were riven on either side A would
succeed as the hond is rot disputed and tre fraud is
not proved. Therefore, the hturden of nroof is on .

Section 172, Rurden of rroof as to nrarticular fact.

The burden of nroof as to onv particular fact lies on that
rerson who wishes the court to helieve in its existence unless it ig
provided hy anv law that the proef of trat fact shall lie on anv
particular person,

Tllustratione.
A nrosecutes © for theft, and wigtesg the court to
believe that ™ admitted the treft to €. A nmust
prove the admission.
7 wishes the court to helieve that, at the time in
ruestion,; he was elsevihere. “e must nrove it.

Sfection 102, ’Twrden of vrovine fact recessary to he rroved to

malke evidence admicssilile,

The burden of nrovine anv fact necessarv to te rroved in order
to ensl:le any nerson to ~ive evidence of anv other fact is or the rerson

who wishes to e¢ive such evidence.
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(a)

5

(-)

“ection 110,

Tllustrations.
A wighes to nrove o dviprs declaration hv T,
A must prove T's death,
A wishes to prove, hv secondary evidence. the
contents of a lost document.
A must rrove that the document has heen lost.

Purden of exceptions to criminal liahilitv.

Then a rerson is accused of 2nv offence. tre hurden of »nrovine

the existence of circumstances btrincine the case s"ithin anv of the

aeneral exceptions

in the Criminal Taw or vithin anv special excertion

or rrovico contaired in anv other rart of the Criminal Tav. or n anv

lav defining the offence. 3ie uron him. and the court shall rresume the

atgsence of suclh circumstances.

{a)

~
fopl
s

(c)

Illustratiors.
A, accused of murder alleces that bv reason of
unsoundness of mind, he did not 'now the nature of
the act.
The hurden of nroof is on A,
A, accused of murder, alleces that. bv orave and
sudden rrovocatior. he vas derrived of the rover
of self-control.
The hurder of proof is on A.
A who is accused of asgravated assault, alleres

that he acted in the exercice of the rioht of

self-defence. The burden is on A to prove the
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existence of circumstances siving rise to the
rieht of self-defence.

fection 111. PBurden of rrovinr fact especiallv within the

knowledee of anv verson.

“Then anv fact is especiallv wwittir the Fnowledee of anv
person, the hurden of proving that fact is uron bim,
Illustrations.

(a) "hen a rerson does an act with some intention other
than that wvhich the character and circumstances of
the act surcest, the burden of rroving that
intention is upon him,

(") A is charced with travelling on a railway without
a ticket. The hurden of hrovinv that he had =
ticlet is on him,

{c) A is charced with “einr in nossession of z fire-arm
without a licence. Thre hurden of nrovine that he
had a licence is on him,

Section 112, Purdern of nrovirg death of rerson knon to hrave

heen alive within thirty vears.

“Then the ruestion is whether a man is alive or dead, and it

is shown that he was alive withir trirtv vears, tte hurden of rrovine

Ldy

ttat he is dead is on the rerson who affirm it.

Section 113. Purden of proving that rerson is alive who has

not teen heard of for seven vears.
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PILL WO, 60
Tl

.1, 1026.32

&

W

11

12

13

14

15

16

17

18

19

Provided that when the cuesticn is whether a man ie alive or
dead . and it is proved that he has not heen teard of for seven vears hv
those who would naturallv have teard of him if he had teen alive thre
hurden of vroving that he is alive is shifted te the rercon who affirms
it,

fection 114, Purden of proof as to partnershir, tenancv, and

agency.

"hen the cuestion is whether rersons are partners, landlord
and tenant_ or rrinciral and agent, and it has heen shown that thev tave
heen actine as such., the hurden of nrovino that trey do not stand, or
ceased to stand to each other in those relationsbinrs resrectively ig on
the rerson who affirms it.

Cection 115. Turden of proof as to owvmershrir,

Then the auestion is whether anv nerson is owner of anvtling
of which he is showm to he in rossession, tre hurden of nrovine that he
is not the owner is on the person who affirms that he is not the owner.

fection 11%. “roof of cood Ffaith in transactions where one

party is in rosition of active confidence.

"There there is a cuestion as to the good fait: of a
transaction hetween parties, one of whom stands to the otrer in a
nosition of active confidence, the hturden of nrovine the cood faith of
the transaction ig on the nartv who 7s in a rosition of active

confidencea,

240



BILL NO. A°

Mon,-1

P.T., 10P4.3R

]

P}

10

11

12

13

14

Tllustrations.

{(2) The oood faith of a s2le By a cliert to an
attorney- at-law ig in cuestion in 2 suit hroucht
hv the client. Tre bhurden of nrovine tre rood
faith of thre transaction is on the attorney-at-lav,

(h) The cood faith of a sale v a son fust come of
a~e to a father ig in cuestiorn in a suit hrourht
ty thte sor, Tlre turden of nrovine the ~ood
fait? of thre tranmsaction is on the father,

Cection 117. Rirth durine marriace conclusive nreof of = = - o

lecitimacy,

The fact that anv person wvas born durire the continuance of a
valid marriare hetween his metter and anv rman. or within trro Ttundre? and
eighty davs after its dissolution. the mother remaining unmarried. shall
he a rehuttatle presumntion trat such rerson is the lesitimate son of
that man,

Section 117, Fresumrtion asainst rare hv hov under twelve vears,

Tt shall he a rebuttakle mresumrtion of the la~ that a hov

under the are of twelve vears is incanable of committing rare.

fection 117. Court mav nresume evistence of certain facts.

‘Thea Cpurt mav rresume the existence of anv fact whichk it
thinks likelv to have barrened, rerard heine had to the comron course of
natural events thuman conduct . and ruhlic and private business in their

relatior to the facts of the nerticular case,
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Jllustrations.

he court mayv rresume -

™)

(c)

(1)

(e)

~
e

that a2 man vho is in possecssion o
soon after the tteft is either th

received tle ecoods rrnowine trtem t

f ctoler eoods

e thief or tas

o he stolen,

unless he can 2ccount for »ig nossescion:

that an accomplice is unworthv of credit. unless

te is corrotorated in material particulars:

that a thins or state of thinersg whichk tae heer

shown to he in existence within a

storter

reriod than that ithin which aueh thine or state

of thinee usuallv ceases to exist i still

in existences

that judicial and official acts have heen

recularlv rerforméd:

that the common course of husiness has hbeen

followed in marticular cases:

that evidence wvhich coul! ke and

would if nroduced. he unfavorahle to the nerson

who withtolds it

ws

that if a man in civil proceedinos refuses to
answey o cuestion which he is rot comrelled by

larr to ansver the ansver, if civer. vould he

unfavourakle to him;

~247-
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"1 : ()" that when a document creatine an oFlication is
2 in the hands of ihe oblicor, the ollieation tas
3 teen discharred,

4 Tut the court shall also have remard to such facte a2s the frllowirg in

5 considering whether such maxims do or do net arrlv te the marticuler

£ case hrefore it; -

7 as to illustration (a) - a shorleener tas in Fis till a marled
3 one dollar note scon after it was stolen, and cannot account

o for ite possessiorn specifically tut s continuallv receivine
15 ‘one dollar notes in the course of his husiness.
11 as to illustration (k) -~ A, a2 person of the hichest character .
12 is tried for causinc a man’s death bv an act of neclirence in
13 arvan~inc certain machinerv. 7, a2 nerson of enunllv cood
14 character. who also too' rart in the arranrement of the

15 " machinerv, describes precisely vhat was done, and admite and
16 exrlains the common carelessness of A and himsgelf,

17 as to illustration (*) -~ a crime is committed hv several

18 persons. A, ™, and C three of tte criminals, are cartured

19 on the spet and keprt arart from each other. Tach eives an

20 account of the crime imnlicatino D, and the accounts

21 corrohorate each otter in cuch a manner as to render

22 nrevious concert hiehlv imnrorakle.

23 as to illustration {c} - it is »roved that a river ran in a

24 certain course five vears aso, tut it is Ynown thot there !
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have heen floods since that time, which micht chanre its
course.

as to illustration (d) - a judicial act. the reoularity of
which is in auestion, was verforred under excepntional
circumstances.

as to illustration (e) - the cuestion is, whether a letter
was received, Tt is shownr to have heen nosted. hut tre
usual course of the post was interrurted tv disturkances.
as to illustration (f) - 2 man refuses to rroduce a document
which would hear on a contract of small imnortance on which
he is sued, but which micht also infure the feelings and
rerutation of Yie familvy,

as to illustratien {(») - 2 man refuses te answer a cuestion
which he is not cormelled bhv law to answer. hut the answer
to it micht cause loss to him in matters unconnected with
the matter in relatiorn to which it is asled,

s to illustration (k) - 2 hond is in tre nossession of the

[

obligor. but the circumstances of the case are such that te
may have stolen it.
CUAPTER ¥

NETOTPRL,

“ection 1?2, Fstorpel.

"hen one person tas hy hisg declaratior, act, or omtssion

~intentionallv caused or nermitted another rerson to helieve a thine to

=2l h
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be true and to ~ct unon such trelief, neigher he nor his renresentative
shall te allowed in anv suit or rroceeding hetween himself and such
person or his rerresentative to denv the truth of that thinp,
Tllustration,
A intentionallv and falsely leads T to helieve that a
~certain land heloncs to M. and therehv induces ¥ to huy
and nav for it.
The land afterwards becomes the rronertv of A, and A
seeks to set aside the sale, on the cround that at the
time of the sale he had no title. e must not he allowed
to rrove “is want of title.

Cection 121. TFstomnel of tenant and license.

o tenant of immovahrle pronertv, or rerson claimineg throuch
such tenant. shall durin~ the continuance of the tenancv, he nermitted
to denv that the landlord of such terant tad. at the herinnine of the
tenancy, a title to sucht immovatle nrorertv: and

Mo nerson who came upon any immovahle nropertv hv the licence
of the nerson in possession thereof shall ke nermitted to dery that such
person had a title to such possession at the time vhen such licence wvas
given,

Cection 122. Tstonpel of hailee, &c.

o hailee, arent, or licensee shall he rermitted to deny that
the bhailor. rrinciral, or licensor., v whom anv roods were entrusted to
any of them respectivelv, was entitled to those goods at the time when

thev vere entrusted.
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Provided that anv such hailee agent, or licensee mav show
that ‘e was compelled to deliver ur and such coods to some rerson vho
had a risht te them as asainst his bailor; rrincinal, o¥ licensor or
that his bailor, princiral, or licensor vronafully, and without notice
to the hailee. apent, or licensee. oltained the o00ds from a third
person who had claimed them from such tailee, apent or licencee.,

CUATTYR XTI,
aF CITYEOCRE,
Tection 123. :Egagggljfggggyw‘

All persons shall Le competent to testifv unless the court
considers that tlev are nrevented from understandinr the cuestions put
to them, or from ~iving rational answers to those auestions, hy tender
years, extreme old ace, disease, whether of todv or mind. or anv other
cause of the same kind.

Exglgpgﬁiqé} ~ A rerson of unsound mind is not
incompeteﬁt to testify unless he is nreventeﬂ>hy his
unsoundness of mind from understandin~ the cuestions
nut to him and eivine rational answers to them.

Section 124. Dumb witnesses.

4 witness who is unable to srea' mav cive his evidence in anv
other manner in which he can make it intellicible, as kv writine or by
sirns* but such vriting must he written and the sions made in oren

court. VYvidence so given shnall he deemed to ke oral evidence.

TN
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Cection 125, Comretent witnesses.

(1) In all civil »roceedincs the parties to the suit and the
husband or wife of anv nartv to the suit shall be comnetent witnesses.

{(2) 1In criminal rroceedings acainst anv person the hushand
or wife of such-person resrectivelv shall “e a comretent witness if
called by the accused, but in that case all communications tetween t'-em
shall cease to he vrivilered,

(3) In criminal nroceedines arainst a2 hushand or wife for
any bodily injury or violence inflicted on his or her wife or hushand
such wife or hushand shall he a competent witness,

(4} TIn criminal proceedings asainst a btushand or wife for
anv attemnt to cause any tedily inifurv or viclence on 'Yis or her wife
or hushand. such wife or hushand shall le a comretent witness for the
rrosecution.

(5) In criminal proceedin~s acrainst a bushand or vife for
an offence munishahle under 11 TTC “ection 251 (1°2° Fdn.). the wife
or hushand of the accused shall he.a comnetent witness for tle
rrosecution.

() Irn criminal trials the accused shall ke a comretent
witness in his own behalf. and mav cive evidence in the same marner -n:
and with the lilke effect and conseauences as any other witness,
rrovided that, so far as the cross-examination relates to the crelit
of the accuseo, the court mav limit the cross-exarmination to such
extent as it thinks proper. althousl the nroposed cross-examination

micht bhe nermissible In the case of anv other witness.
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fection 126. Judees,

Vo judpe shall, except uron snecial order of a judere of 2
superior court, he compelled to answer any cuestions as to his owm
conduct in court as suchk iudee. or as to anvthine which came to his
knowledge in court as such ijudge; btut he mav he examined as to other
matters which occurred in his presence vhile he was so actine,

Tllustrations.

(a) A, on his trial hefore the ™iobh Court, says that
a derosition was imnrorerlv talen kv 7  a
Nistrict Judee. 7 cannot he comnelled to answer
aquestions as to this excent uron the srecial
order of a iudee of the Tirh Court.

(v) A is accused hefore the 7ierh Court of havine

™

eiven false evidence hefore a Nigtrict Judee.
7 cannot he asked what A said excent uron the
special order of a Judee of the "ioh Court,

(c) A is accused hefore thre "ioh Court of attemntine
to murder a police officer whilst on hfg trial
before R, a District Judee. T mav he examined 2

as to what occurred.

fection 127. Communications durine marriare,

o rerson who is or has heen married shall ke comrelled to
disclose any communication made to bim durine marriace kv anv nerson

to whom he is or has bheen married. nor shall he re rermitted to

~248.
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disclose any such communication unless the nrerson whko made it, or his
representative in interest, consents,; except in suits between married
persons. or nroceedinss in which one married rerson is prosecuted for
any crime committed asainst the other and except in cases mentiones
in Section 125(2).

Cection 12f., Tvidence as to affairs of State,

Yo one shall ke nermitted to rroduce anv unpurlished
official records relatino to any affairs of “tate. or teo ~ive anv - 'y
evidence derived therefrom, excent with the nermission of the officer
at tre head of the denartment concerned ., whto ghall eive or withhold
such npermission as he thinks fit, subiect, hovever. te the control of
tre Minister,

Cection 129, 0Official comrmunications.

Mo public officer stall he comrelled to disclose
communications made to him in official confidence when he considers
that the public interest would suffer by such disclosure.

fection 137. Information as to commission of offences.

o fudre or police officer shall he comrelled to sav whenceche

oot the information as to the commission of anv offence and no revenue

officer shall be compelled to say whence bhe got any information as to.

the cormmission of anv offence arainst the rublic revenue or excise laws.

Fxplantion. - Revenue officer in this Tection
means anv officer employved in or akout the husiness
of anv hranchk of the ~uhlic revenue, or in or ahout

the husginess of anv (Covernment enternrise.

YA
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Aection 131. Professiornl communications.

(1} "o attornev-at-law or notarv shall at anv time ho
rermitte’ excert with hice client’s evrress corgert. to disclose anw
communication made to him in the course ond for the purpose of rig
erplovment as such attornev-at-lawv or notarv v or on hebalf® of hig
client or to state the contents or conditions of anv documert with
vhich te has hecome acouainted in the course an? for the nurrose of his
nrofessional emrlovment or to disclese 2nv advice civen bv him to hisg
client in the course of and for the nursose aof such emnlovrent:

Trovided that nothine ip this Tectien shall nrotect from
discleosure -

(a) anv such communicatior made in furtherance
of anv illesal rurncse:

%)  anv fact ohserve! %v anv attornev-at-lawv or
notarv in the course of his emnlovment ag
such, showine that any crime or fraud has
heen committed since tle commencerment of
Fig emmlovmert .

(2} Tt is immateriel wheter the attentior of auch
attornev-at-law or notarv 7'as or was not directed to such fact bv or
on bebrlf of Yis client.

Yxrlapation. - Thte okliration stated dip this Section
continues after the ermlovrent has ceased,

T1lustrations,



() A, a client. savs to ¥, an attornev-at-law T
bave committed forrerv, ant! T wiek vou to defend
me . As tre defonce of a man Trown to te ecuiltvw
is not a criminal nurroce, this communication is
nrotected from disclosure.

™

(*Y A, a cliert. says to arn attornev-at-law, 7
vial to ohtain wnossession of »reonerty kv the use
of a forece! deed on which T recuest vou to sue .
Thig communication. beine in furtherance of a
crimiral nurrose. is vot nrotected fror disclosuve,

{c) A, heino charsed with emhezzlement. retains 7. onv
attornev at law. to defend him, Tn tre course of
the nroceedines ™ oklserves that 2an entrv has heen
made in p'e account heo'r chargine A with the sum
sail to rave Teen embezzled, vhich entrv vas not
in the hoo! 2t the commercement of Lie emrlovment.

b

Thie heinm a fact ohecerved hy in t*e cource of
hig ervlovment. chowir~ that a fraud ras heer
cormitted since the commencement of the rnroceedines.

it is not =~rotected fro— discloaure.

Sectior 1237. Cler' or servants of attornev-at-law and notaries,

The rrovisions of fection 132 shall applv to internreters

ard Clerls or servante of attornevz-at-law and notaries.

]
[ ]
faiiy
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fection 133, Irivilere not waivel! v volunteerin~ cvilence.

If anv rartv to a suit sives evidence therein at his own
instance or othervise. he eball not e deemed teo bave concented thorehv
to suc’ ‘'isclosure as is wmentiona’ in Tection 131, ond if anv partv to
a suit or rroceedinr calls anv such attornev-at-law or notary as a

hall te Jeeme! to trve consentesd to such disclosure onlvy

vitness b2 g
if te suestions =suech attornev-at-law or notarv on ratters vhich hut for

such cuestions, he would not ke at lihertv to Jdisclose.

"action 134, fConfidenptial communicatiors with le~al advicors.

"o one shall e comrelled to 7isclose of the court any
confidential communication vhich has talern nlace Vetween »im and kig
leral vrofessional advisor unless he offers THimaelf as n vitness., in
which case he mav he comrelled to disclose anv such commurications as
may annear to the court necessarv to e 'nowr ir arder to exnlair anv
evidence which he has civer ™ut no others,

0

fection 135, Troduction of witnesse’s title leeds,

(1) "o vitness vhe s not a rertv to = auit cehall te
correlle! to nroduce his title deeds to anv »reonertv. or anv document
in virtue of which he holde anv rromertv as nledeee or mortracee, or
anv Adocument tre nroductior~ of which misht terd to criminate him,
unless te has arreed ip vritine to rxoduce them ittt thre nerson seeline
the vrroduction of such deeds. or some —erson throurt whterm Lo claims,

(1) Iv a rartv to the suit.

o witnese whe fe a wartv to the suit £-all he bhound

nroduce anv <docunent Iin his wocsescion or nover vhich is rot relevant
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1 to the case of the rnartv roecunirine ite ~reoduction,

5 (3) Tranters’ toola,

3 Fo Bapl ehall le commelled te rrofuce the Mools of
4 such wman' in anv leral »roceedins to whicl sucl ' is rot a nartvy

5 excert ns nrovided tv Tectior T4,

£ Section 13, Hre rav not cormrelled to yroduce decuments,

7 o ore chall Ye correlled to vrodnce decuments in hig

o rosaergsion which anv other novsorn would te entitle? to refuse to oy
a2 sroduce if thev were ir Tis rossession (ewcert for the nurrnse of

1% identification) urless such last-mentione? rersor conserta to their

' to refuse to nroduce a

11 rrodduction. nor «b2ll anv one vho is entitle
12 docurent e comvelled te ~ive oral eoviderce of its contents,

Cection 137. Accomnlice.

14 An accorrlice shall ke a comrmetert vsitnece aoainst an accused
15 rergson. an' a convietion ie not illecal rerelw tecause it wroceeds unon

1~ the uncorrohorated testimonev of an accornlice,

17 fection 127, MNunmher of vitnesses,

ie o rarticular nurker of witnesses ghall in anv case 'e
1% reruired for the »roof of anv fack.

) crATTYE YT

1 : OV TUT UYAMTIATION OF UTpyRecne

22 “ectionr 13°, Order of rroductior arnd exarinntion of ritnesses,

23 The order in vhich ritnasnes are nroduced an? examined ghall

24 ke rerulated by the lav and rractice for the time Meinc relatine to

o

a9
et |



1 civil an? criminal rrocedure resnectivelv and, in the ahsence of anv

2 such law, hy thre digcretior of the court.

3 Section 147, Judre to decide admicgitFlitv of evidence.

I3 (1} ‘*Ten cither martv provoser to ~ive eviderce of anv fact,
5 the Judee nav as! the »artv rronosine te erive the evidevwce in vhat

6 marner thre allered fact, 1f proved. would “e relevant  ard the Judee

7  shall admit the evidence if be thinks thet the fact, If »roved, would

®  he relevant and rot othervise.
o {(2) Tf the fact rror~osed to e mroved e ome of which
1060 evidence is adrigeitle eopnlv uren nroof of gome other fact, such

1

11 last-mentioned fact must e rroved hefore eviderce ig ~iven of the
12 fact first menticned, unleass the nartv urdertales to cive rroof of

3

12 such fact. and tre court is ecatiefied vith euch underta’ iro,

14 (3) Tf the relevancy of one allesed fact derernde unon
15 anothier allered fact teing first proved. the Judee mav in Wgdigereiion

16 cither vermit eviderce of the first fact to be aiven tefore the second

17 fact is rroved or reauire evidence to te ~iven nf the sccond! fact
1 Lhefore evidence dis ~iven of the first fact.

10 T1llustratione.,

a0 (2} Tt is nronosed to rrove a statement alout a

21 relevant fact kv a verson allered to *e dead,
22 vhick statement is relevort under “ection 21,
22 The fact trat the rersop fs dead must ke

24 nroved v the nerson nvorosine to nreve the
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statement Yefore avidence s ciwver of the
~tatement,

Tt s wroroze?! te ~wvave hv 2 corv t'e contents of
2 documert =nid to e lost.

The fact thet the orisinal is loot rust te

rroved v the rerson rrovosins te nro'uce the

corv “efore tle covrv ig nroducesd,

s accusa’ of receivine atoler —rovertw

>
[

Tnowine it to Fowve been atolen,

Tt is nrorvese? to rrove that be denied the
rosceenion of the nrovertw,

The relovancvy of the denial Adevends orn the
identirs of the prorertv, The court nev in ite
diacretior cithor recuire the nrorerty to he
identified hefore the deninl of the neasession

ie vroved, or rerrit tre deninl of the rossession
to e rroved refore the rrovertv fg {dentified,
It is nroroned to wrove a fact (a) vhich is eaid:
te “ave Yeen the cause or effect of a fact ir
igeue, There arve severzsl intermedinte facte
(Y {e)  and £ wtdeh muet te shovm to exist
tefore the fact {a) cor e rverarded aes the

couse or effact of tlte fact in fsgue., The court

{a)} to e rreoved tefore (1)

mav either

~055

[y
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(c), or (A) is rroved or mav require rroof of
(Y, fe), and (1) refore rermitiine nraof of (c).
Tection 141,

(1) Txamination in chief,

The examinatior of a2 witnegss *v the rartv o calls him

stall te called “is evaminatior-in-chief,

(2} Cross-examination,

-
]

The examinatior of a vitneas kv the adverae nartvy ghsll

°
1

e calles his cross-—-examiration,

(3 Te-examination.

Tie examination of a witness sutzeruent to the

cross- examiration tw the rarty vho called BHim ehall Re called ties

“ection 142, Oyder of exsamiration.

(1) "ttnesses shrll he First exemired. in-clief, then (iF the

res) croas ezamined . then {if the vortv calline

(2) Txamination aml cross examination.

The examination and cross examination must relate to

relevant facts Tut tre cross- nination need rot he confined to the

facts to which the witnesa testified on kis evamination- in chief.

{3) TRe-exanination,

The re examinatiorn chall e directed to the exrlanation

of matters referred to in cross exsmination and if nev matter ig, bwv
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rermission of the court, introduced in re examinatiorn the adverse
rartv mav further cross-—examine uron that matter.

(&Y TFurther examination sznd cross-examination.

The court mav in all cases rermit 2 vitness to te
recalled either for further examination-in-chief or for further
cresa-examination, and 1f it does so the =~arties have tle richt of

furtter crose examination an! ra-examinatior resrectivelw.

“ection 143. Cross-examination of rerson calle” to nroduce a

documert .
A rerson surmore’ to wroduce a Jdocurent does not hecome a
witness by the mere fact that he wroduces it, and cannot he
cross-examined unless and until be is calle? as a witpege,

fection 144. TTitness to character.

7%

fada

Section 145, Teadine cuestione.

Any cuestion surcestine the answer which trte rervson rutting
it vishes or exrects to receive is called a leadine aueation,

fection 144, Tthen leadine auestions mav not he asled.

1

T.eadino cuestions nust not, if obiected to »v the adverse
rartv, be asked in an examination-in-chief or in a re-examination,

excert with the rermissior of the court.

Secticn 147. “Then leading cuestions mav te asved in cross

examination.

(1} TLeadine cuestions mav he asked in cross-examination,

subject to the followvins rualificaticn=:

287

tnesses to character mav he cross—eyamined and re- examined,
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(a) the auestion must not rut irto tre mout® of tlhe
vitneass the verv worde vhick he is to echo hack
agair and

{b) the cuection must not assume that facts have
heen proved which have not heen nrovesd., or that
rarticular ansver have been civen contrary to
ithe fact,

(2) Court mav protilit leading cuestions,

Tre court mav., in its discretion, rrohikit leadine
cuestions from Feing rut to a vitness whe chowve 2 strons interest or
hias in favour of the cross-examinine rartv.

Cection 148, Tvidence as to matters in wvritino,

1
&3

Anv vitness may ke asked, vhilst under cross-—examination,
vhether anv cortract., grant or other dlgrosition of rrorertw as to
vhich he is eivin~ evidence, was not contaired in a document, and if
e savn that it was. or if he is alout to male anv =statement as to
the cortents of anv document vhich. in thke orinien of the court. oucht
to he nroduced. the adverse rmartv mav ohicct to such evidence heino
civen urntil such document is »roduced or until facts bave heen nroved
vhich entitle tie nartv wro called the witnese to cive secontary
evidence of it.

"xrlanation. - A witness mav ~ive oral evidence of

cstatements made hy other persons ahout the contents

of documerts if sucl statements 2re in themselves

relevant facte,



1 Tllustration.
2 The ounestion is whether A assaulted P, € denoses
3 that he heard A sav to D. % vrote a letter accusing

A me of thkeft, and I 111 *e revenced on »im”, Thisg
5 statemert is relevant as showine A's motive for the
& assault, and evidence mav he eiven of it, thouch no
7 other evidence is given atout the letter.

2

Tectior 149,

9 (1) Cross-cxamination as to nrevious statements in writing,
1 A vitness mav be cross -exoamined as to nrevious statemenrtc

11 mode By bim din writire or reduced into vritine and relevant to matters
1z in question vithout such writire “eirs ghown to him, or heine nroved:
13 hut if it is intended to contradict him v the vritins, his attention
14 must, bhefore the writin~ can te proved, he called to those »arts of it

25 which are to %« used for the ~runose of contradictine bim,

16 (2) As to nroof of rrevious statement.
17 If a witness. uron cross examination as to arnrevious

] “
3

1 oral statement made Yv him relevant to matters in cuestion in the snit
12 or rnroceedinz in vhich Te fs cross-examined and irconsistent with hig
20 rresent testimoney. does not distinctliv admit that te made such

21 ctatement. rroof mav he oiven that he did in fact mave it~ bhut »efore
22 such nroof can he oiven the circumstancee of the suproced statement

23 sufficient to desirnate the rarticular océasion must e mentioned to

24 the witness. and le must he asled vhether or net he made such a

25 atatement.

e
L
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Tection 1507,

Questions lawful in cross—examination.

Then a witness is cross-—examined. te mav, in addition to the

cuestions hereinhefore referred to, ke asled arv auestione vhich tend -~

{a)

()

(c)

to test his accuracv. veracitv. or credihility;

to discover whe he is. and what hisg station in

life: or

to shal'e his credit. tv insurine 45 character:

althounh the answers to such cuestions misrht tend directlv or

indirectlv to criminate him, or micht cxrcose or tend to exroce him to

2 venaltv or forfeiture.

“ection 151.

Court to decide vhen witness shall e comnelled

tn answer.

(1) Tf anv such cuestion relate to a matter not relevant

to the suit or rroceedine, evcernt in so far as it affects tre credit

of the witness tv

infurine his character. the court stall Adecide

whether or not tle witness shall he compellel to answer i+, and mav,

if it thipks fit.

(72 n

warn the witness that he is rot otliced to ansver it.

exercisine its discretion, the court shall have

rerard to the follovin~ conciderations:

suck cueations are vroner if thev are of such a

nature that trte truth of the immutation conveved

hv them would

seriouslv affect tre orinion of

the court as te tre credikilitv of the witness

on the matter to vhick e teetifiece:

5

™
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1 (1) such questions are imrrorer if the immutation

2 .whdich thev convev relates teo matters co rernote

3 in time, or of such a character thant the truth

4 of the dwmrutation would not affect, or would

5 affect in a slisht derree, the oninior of the

& court ag to thle credililitv of the witness on

7 the matter to which Fe testifica:

a (c) such ruections are ivrrorer if trere fs a ~reat

i disrrorortion tetweer thte imprrotance of the
10 irrutation made srainst the witnees's chrracter

11 and t'e dirrortance of his evidences
12 (3) the court may Ff it seces Ffit. Arav from the

13 witnean'e refusal to amsver, the irference that
14 the answer if eiven would he unfovourahle,

15 fection 1%572. “uestions not to be asked witloutr reasonable srounds.
16, : Yo auch cruestion as is referred to in Tection 151 oucht to ke

17 asked unless the persor ashkin~ it has reasonatle ~rounds for thinling

18 that the dmputation vhiclh it convevs is well founded.

12 Tllustrations.,

20 _ {a) Ar attornev-at-law is instructed hwv ancther

21 attornev at-law that on frrortant witnese is a
22 , , thicf, This js a reasonable ~round for asline
23 tte witneas vhether le is ~» thief,
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(k) An attorney-nt-lav is informed bv a verson in - -
court that av imrortant itress is a rrofessioral
zambler: the informant, on beine ruestioned hv
the attorrev-at- lav, sives ecatisfactorv reasons
for bhigs statement. This iec a reasonable eround
for askine tre witneege whether ke is 2 nrofessional
oamtler,
{c) A witness of vhom nothine vtatever is Trowm, heine
cuestioned as to his mode of 1ife and means of
livine cives unsatisfoctorv ansvere, Thig mav be

a rround for agline if ke is5 a nrofegcional ~aptler.

fection 153. Trocedure of court in case of anestion Leins aghe

vithout reasonahle corounds,

Tf the court is of the orinion that anv such nuestion was
ased without reasonakle ecrounds. it mav, if the nsuestior wacs asked “v
an attornev-at-law, report the circumstances of the case to the court »r
or other authoritv to which such attorney-at-lawv is su"iect in the
exercise of his profession.

;

fection 154. ITndecent and scandalous rucstions.

The court mav forbid anv cuestions or inaguiriea vich it
recards ag dndecent or scandalous. althourh cucl cuestiorns or incufries
mav have some bearinc on the cuestions before the court. unless thev

relate to Facts in isone or to watters neceesarv to e nowm in order

to determine whether or not the facts in issue exigtnad,
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fection. 155, fuestions intended to insult or annov.

The court shall forhid anv question which arpears to it to te

~do
3
de
nd
N
D
[

)

intended to insult or anrov, or which, thourh nroner arpears
to the court needlesslv offersive in form,

Section 156, TFxclusion of evidence to contradict answers to

cuestions tectine wveracitv,

"hen a witness has been arled and has ansvered anv auestion
which is relevant to the incuirv only in so far as it tends to shale
hig credit by ipjurine Pis character, no evidence shall he ~iven to
contradict bim: hut if be ansvers falselv., he mav afterwvarde he charced
with civine false eviderce,

Txcertion 1 - If a witnees is asked whether te tas heen

rreviouslv convicted of anv crime and Aenies it, evidence

mav he eiven of his prrevicus conviction.

fxcention 2 - If a witness is aslel anv cuestion tendinc to

impeach VLis imnartialitv, and ansvers it hv Adenvino tre fact

sugeested . re mav he contradicted,
Tllustrations,
(a) A claim arninst an underwriter fa resisted on
the oround of fraud,
The clairmant is asbked vhetrer. in o former
transaction, te tad not made a fraululent claim,

Ve denies dt.

The evidence is not admigseikle.,
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{c)

(d)

(e)

A witness is asled whether b»e was not disnissed
from a situation Tor disheonestv, e denies it.
Fyidence is offered to show that ™e vag dismigsed
for dishonestlv,

The evidence is not admissitle,

A affirms that on a certain dav be sa~ T din

Yheye. £ is asted vhetler te himself was not on

that dav i "
Tte cvidevce is admissitle. not as contradictine
A on a fact vhich affects "is credit. but ac
contradictine the allered fact that ™ was seen
on the dav in questior in Theve,

In each of these cases. the vwitness misht, if
tig denial wag false; be charced with oivine

false evidence.

A dis tried for a rare on ., T is asted in

croes examination whether she tas not bhad i1licit
ivtercourse with C.and D, “he denies t.
Tvidence ‘s offered to shov that e has had

such intercourss vith € and N, The evidence is
not admiscihle.

A is asled whetter he Fas not said that e would
Le revenced on ¥ arainst whom he oives evidence.
e dernies it. e mav te contradicte’? on the ground

that the cuestion tendsto irreach ic fmrartialitv,

- 264
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fection 157. Ouestion bv partv to his ovn witness,

The court mayv in ite discretion vermit tre rartv who calls
a vwitrecs to yut a ~uestien to “iwm, whichk mioht Le ~ut in cross-
examination v the adverse rartv,

“ection 158. Imreachine credit of witness.

The credit of a witness may te dimpeached in the followine
ways by the adverse nartv or, with the consent of tre court. hv the
partv who calls him- -

(2) nv the evidence of wercsors who tectifw that
thtev. from their lknowvledse of the witrnegs, helieve
him to te urworthy of credit:

(h) bv nroof that the witness has heen »riked or has
accented thre offer of a hribe, or has received
anv other corru~t inducemenrt to give hisevidence;

(¢} *v proof of former statemente inconeisteont +rith
anv rart of his evidernce which ig lialde to be
contradicted:

(d) vhen a man fs rrosecuted for rare or an attemrt
to ravish, it wmev be showm that the nrosecutrix
=as of cenerallv immoral character.

“xnlanation -~ A witness declaring anotheér witness to te

unworthv of credit mav not, uror his examination-in-chief,

give reagons for his heldief, hut he mav he agled to ecive

his reasorns in cross-exam’unatior., and the onswers vtieh he

-265-
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cives cannot te contradicted  trouch, if thev are falee,
te mav aftervmards he charsed with odvire false evidence.
Tllustrations.

{a) A sues ™ for the nrice of ~oods sold and
delivere! to R. € savys that te Jelivered the
coods to . TFvidence is offered to show that, onr
a previous occasion, ‘e said that he ta’ not
delivered the =oods to 7,

The evidence dis admisgitle,
(»)Y A dis tried for the murder of ™. € save that ©
vhen dvine, declared that & bad oiven T the
vound of which he died,
Evidence is offered te shov that, on a previous
occasforn. C said that the wound was not caused hv
A or in his presence.,

The evidence ic admieeihle.

ection 157, “uestions tendins to corrohorate evidence of

relevant facts admissiltle.

hen a witness vhom it is intended to corrohorate oives
evidence of anvy relevant fact, he mav he cuestioned as to anv other
circumstances vhick o ohserved at or near to the time or ~lace at
which such relevont fact occurred. if the court 7= of the orinion
that such circumstances, if proved. would corrotornte trke testimonw

of thre vitness as to the velevant fact to whiclh he tectifies.

]
bt
N



1 HMlugtretion.
2 A an accomrlice. ~ives an account of » rorhery in
3 vhiich te tool rart. ‘e descriles various incidents
4 urconnected with the rohltery vhick occurre? on his
5 wav to and from the place v'ere it was committed.
7 Inderendent evidence of thege facts may “e civen in
7 crder to corrohorate his evidence as to therothervy
3 : itmelf,
0 Section 160, Former statement of witnese mav he nroved to
10 : corrohorate later testimonv as to same facts,
11 Tn order to corroborate the testimonv of a witness, anv former

12 statement made bv such witness, whether written or vertal, relatine to
13 the same fact at or about the time when the fact too! rlace or hefore

14 anv authoritv lerallv competent to investicate the fact., mav ho nroved.

15 “ection 1¢1. Matters to te nroved in connection with nroved
17 atatements relevant under “ection 31 or 32,
17 Vhenever anv statement relevant under Tection 21 or 32 is

12 proved, all matters mav he nroved either in order to contradict or

19  correborate it. or in order to inreach or confirm tre credit of thre

20 person bv vhon it was made which misht have heer nroved if that nerson
23 had heen called as a witnesz ond hwad denied uron cross-exsmination the
22 truth of the matter sucrcested.,

23 Section 162,

24 (1} vefreshine memorv,

L 9ET.
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M witness mav, vhile undor examination, refresh hig
memory bv refervire to anv writine made hv bimaelf at the time of the
trarsaction councernine vbich Ve is russtioned or so soon afterwvards
that the court conciders it litely trat the traneactior was at that
tire fresh in his memorv,

(2) v vritine pale bHv another.

The witness mav also refer to anv zuch writin~ made bv
anv other person and rvead v the witpess +it™in the time nforesaid.

if vhen ke read it be Ynev it to e correct,

(3} Then witness mav use corv of docurent to refresh memory.

Whenever a witress mav refres™ hig memorv »v reference
to any docuwment be mav, with the nermission of the court. refer to »
corv of such document:

"rovided trat the court fs egatisfied that there g
cufficient reason for the non-production of the oricinal,

(4) Tv professional treatiscs.

.

An exrert mav refresh his memorv hv reference to
rrofessional treatises,

Tection 1£3. Testimonv of facts stated in documert mentioned

in fection 142,

A witness may alse testifyv to facts mentioned in anv such
document as is mentioned in Section 162, althoueh he Tas no grecific
recnllection of the facts therselves. 3f he is sure ttat the facts

vere correctly recorded in the document.
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Tllustration,
L hool-teerer mav testifv to facte recorded hv him din
bools resularlv lent in the course of “usiness {f he
I'nows that the hools were correctly ent althoush he
tas foreotten the rarticular transactior entered,

fection 164, Pioht of adverse nartv to writin~ use? to refresh

menoyYv,

Ay writine referred to under the wrovicions of the last two

rrecedin~ “ections must he »roduced and chovm to tre adverae nartv if be

reculres it such rartv mav, if 'e seo desires, cross-examine the vitness

thereuron,
fection 165,

(1} Production of docurents,

A witneas summoned te rroduce o document shall it is in

ig rossession or nmower, Prins it to court. notwithstanding anv

ohiection which there mav he to its nroduction or its admigsihility.

9

The validity of anv such oMiecction shall te decided on ™v the court.

(?) Court mav tale evidence to enakle it to determine

AN

o

admigai®™ilitv of docuwment,

The court. if it sees fit. mav ingrect the docuwent
unleas it refers to matters of state. or tave other evidence to enahle

it to determine on jts adnigefl:

e
et
tdo
-
A
]
°

(3) Translation of docurents,
Tf for such a ~urvose & is necessary to cauce anv

Jdocurent to ke translated  the court mov if it thinks fit. direct the
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translator to leer the contents =ecret. urless the document is to he
aiven in evidence. and if the translator disoreve such Airection he
shall »e held to have committed the offence of cortemrt of court.

“ection 144, divine as evidence, of document called for and

rroduced on notice.

Then a nmartv calls for a document which he Tasg ediven the other
party notice to prodnce. and such document is rroduced an! inspected bv
the rarty calline for its ecroduction he fs hourd to oive if as evidence,
if tre nartv producing 1t vecuirves him to do so. and if it s relevart,

fection 147, Usinr as evidence, of document nroduction of which

was.refuses! on rotice.

“hen a rarty refucee to rroduce 2 locurent vhich re bhag had
notice to wroduce, he carmot aftervards uce such document as evidence
without the consent of the ntrer nartv or the order of court.

Illustration.
A sues ” on an acrveement. sand cives ™ notice to rroduce
it, At tte trial A calls for the deocument an?! @
refuses to nroduce it. A cives secondarv evidence
of its corntente., T eeels to nroduce the document
tteelf to cortradict th2 secondary eviderce ~iven hv
A, or in order to shor that the aoreement is not

T

etamred, o cammot do no.

“ection 177, Judre’s nover to suestiorn ard order nroduction.

Tre JTudre mav, in order to “iscover or to otain nrorer rroof

of relevant facts., ast anv cuestion te rleases., *n anv form. at anv

Y
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time, of anv witness., or of the warties. atout anv “act relewvant or
irrelevant and mav order the nroduction of anv document or thinog
and neither the rvarties nor their agents ehall e entitled to make
any ohiection to anv such cuestior or order nor. vithtout the leave

of the conurt. to cross—examine anv witnese uron anv ancver oiven in
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rerlv to anvy such cuestion:

Trovided that the judgment must he hased uron facts

declared hv this Act to he relevant and dulv rroved-

Frovided alse trat t"is Tection sh»1ll pot authorize anv

fudee to comnel anv witness to answer anv cuestior, or to rrofuce anv

document ., vhich such witress would e entitled

nroduce under Tections 127 to 1?7 heoth dinclusive

nsted or the document were called for bv the adverse rartv: nor shall
the iuldre ask anv cuestion sthich it would e imnrorer for anv other
rerson to ask under Tection 151 or 152

nrinarv evidence of anv Jocumert, ewcentinc tle cases “ereinkefore

excerted,

“ection 16%,

Iv cases tried v jurv or with 2sse

assesasors umav put anv cuestion to the witnesser, throus® or hv leave

Movrer of

te refuce to ansver or

if the cuestion were

nor shall he disnense vwith

‘urv or assegecors to rut cuestions.

S830Ya.

tte durv or

of the ijudge, wrich the fudre himgelf micht nut, and which te

considers nrorer.
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“ection 177. Yo new trinl for imnro-er admission or reiection

of evidence.

The imnrorer admiscion or reijection of evidence shall rot e
ocround of itself for a new trial or reversal of arv decisior in anv
case. if it shall arpear to the court kefore vhich suclt atiection is
raised that, inderepdentlv of the evidence obiected to and admitted,
there were sufficiert cvidence to justifv the decicion. or t'at. if the

reiected svidence Tad teen received. ft ourht not to trave varied the

decision,

(1}  that the “itidieln Till Vo, €° W, D.-1 tas teen passed hv the

Mitiiela of the "areball Telanda or ihe 17th dav of Decemher. 1977
and

(2) that T am satisfied that "itifela Till Mo, £° " D .1 hae
heer adonted in accordance itk the Constitutior of the “arsholl
Islands and the Tules of the "itidela,

I herety nlace mv signature Fefore the Clerk of the ¥Witidiela thig llith

day of ‘‘arel . 1077,

/s/ Arndrew tiieaiah

Andrew “dsnigh, Viece “realer
itiiela of the “arshall Talandg

Atteet:
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/s/

Rufina . Jaclk

Rufina . Jack, Clerk

“itijela of the Marshall Islards
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